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Before Sir John Beawmont, Clicf Justice, and M. Justice Bluckuell,

HIR GHINUBHAI MADHOWLAL BART. (OBIGINAL ASSESSEER), APPLICANT 2%
THE COMMISSIONER OF INCOME.-TAX, BOMBAY PRESIDENCY, SIND
AND ADEN (oRIGINAL REFERROR), OrponeNt.*

Indian Income-tax Act (XI of 1932), section 66—Reference—Costs of getting reference
setiled by Governgment Solicitor and Advocate General—Costs in discrefion of Court.

Sub-section (6) of section 66 of the Tndjan Income-tax Act, 1022, merely deals with
‘the costs of a Reference on the application of an assessee, and not with the costs of
the Reference made by the Commissioner en his own motion under sub-scction ()
of section 66.

It is the application of an assessee to the Commissioner to stale & case and make
2 Reference to the Fligh Court which starts the procecdings, which ultimately
result in the Reference and the Court can deal with all costs of and subsequent to the
application.

Tu a proper case, the Taxing Master is entitled to allow to the assessee, if he has
heen given his costs, the costs of obtaining proper advice in settling the application,
and where the costs are given to the Commissioner, the Taxing Master is entitled to
allow the Commissioner the costs of getting the Reference settled by the Government
Solicitor and the Advocate General.

AprprreaTioN to review the Assistant Taxing Master’s
crder.

On 3March 12, 1936, the High Court (Beaumont C. J.

5 <
and Rangnekar J.) made in Civil Reference No. 11 of 1935
an order answering a certain question referred to the Courb
in the negative, and directing the assessee to pay the costs
on the Original Sice scale.

When the costs came to be taxed, the Cemmnussioner of
Income-tax claimed a sum of Rs. 110 consisting of two items,
viz. Rs. 86 for instructions ior Reference and drawing the
samsz, and Rs. 74 as costs for having the draft reference
setiled by counsel.

The assessee objected to the amount being allowed to
the Commissioner on the grownd, snter aléa, that there was
no rule in the Iigh Cowrt Rules according to which sach
costs could be allowed against the assessee.

*Civil Application No, 1165 of 1936.
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The learmed Assistant Taxing Master aliowed the Commig-
Goner the amount as claimed, holding that thowse costs wope
necessary for the attainment of justice,

The assessee applied to the High Court praying that the
Assistant Taxing Master's order might b reviewed,

Shawaksha, with Muile ¥udla & Co., o the wpplicant,

Sor Kenmeth Kemp, Advocate (-.w.m-‘r;l‘l2 with (. Lowis
Walker, Government Solicitor, for the Gppenent.

Bravmont O J. This is an application to review the
Assistani Taxing Masters order fnorelation to the costs of
Civil Reference No. 11 of 1085, which wus o vefrenee to ilig
Court made by the Commnussioner ol Tneorae-ty tadey
section 66 (2) of the fndian Income-tax Aci.

The ovder made on the reference was bhnt the aseessec
should pay the costs of the Commissioner ou the Original
Side scale. In taxing the cosbs, the Assistand Taxing Master
has allowed a fee for gelting the vefercnce seliled by the
Government Solicitor and the Advoeate Cleneral ) and the
question Is whether he had any power o make sueh an
allowance.

The argument of Mr. shavaksha for the applicant (assesses)
is that undu' section 66 (2) the assessee 18 entitled on
payment of Rs. 100 referved to in that section lo requirve
the Commissioner to refer n point of faw to the High Comrt,
and that, no doubt, is so. My, Shavakstie contends from
that, that the fee of Rs. 100 is tntended to cover the costs
of the Comunissioner in relation to the preparation of the
reference. The jurisdiction of the Court, however, to deal
with costs is conferred by sub-gection (6) of section 66, which
i8 in these terms :—

“Where a Reference is made to the High  Court on the application of an assewsen,
the costs shall he in the discretion of the Court, )

That sub-section, thereforve, merely deals with the costs of
a reference made on the application of an assessee, and not
with the costs of a reference made by the Commissioner
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on s own motion under sub-section (I) of sectien 66. 7
The question is, what costs has the Court discretion to deal Sz

3 1 ? . . . CHINUBHAL
with under sub-section {6) of section 66. .

. ) Toan Comnrs-
It seems to me that it s the application of the assessec stowss or
to the Commissioner to staie a case and maks a reference Ihﬁgﬁﬁ %
to the High Cowrt which starts the proceadings, which 5, ~=" .
ultimately result in the reference, and in my opinion the
Cowrt can deai with all costs of and subsequent to the
application. .In a proper case, the Taxing Master 13 entitled
to allow to the assessee, il he has been given his costs, the
sosts of obtaining proper advice in settling the application ;
and where the costs arve given, as in thiz case, to ths
Commissioner,—in my opinion, the Taxing Master 1s entitled
to allow the Commissicner the costs of getting the reference
settled by the Government Solicitor and the Adveeate Gieneral.
It is entirvely in the discretion of the Taxing Mactey to decide
wiether the case is ¢f sufficient difficuity to justily the
Cemmissionsy in adopbing that course.  If the Taxing Master
thinks that 1t 15 & simple case, he probably will not allow the
fees Tor setbling it. Bub mosh of these cases are not very
simple, and it is of Importance that they should be settled
with accuracy by somebody acquainted with the art of
draftsmanship. ,
It is said that in effect the assessee is really paying more
than 100 rupees, which he is required to pay by the section
for getting a reference to the High Court, if he has also to
puy the costs for getting the reference settled. Dut that
is o raatter in the discretion of the Court. In many cases
where this Court gives costs to the Commissioner, we direct
that the costs be “less Re 1007, if we think that
in the particular case the 100 rupecs deposit ought to be
taken into account. In the present case, I rather gather
fromy the judgment, that we thought that the reference.
never had any chance of success, and, thervefore, we did not.
wake any allowance for the 100 rupecs. But whether the
assessee ought to pay the costs, plus the 100 rupees, is
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o matter which can abways be adjusted by the Comrt when
it i dealing with costs.

x

1 think that the decigion of the Assistant Taxing Mastor
was right, and the application niust be disnussed wWith costs,
_1‘~ \ ”5 Y -] Vrrerile eles mgacy fes
which should be taxed ou the Oviginal Sidw seale.

Bracxwrns 4. T agree, and have nothing fo add,

Applwation disnetssed,

APPRLLATE CLVIL.

Before Mr, Justice Berlee and My, Jastive {3ivutre,

SADASHIV WAMAN PATTEL (onvatxan Durssnase Noc 2l dveeinany » BRI A,
MATD WAMAN PATIL awp ovugus (omiorssn Pramerer axe Duresoanmy
Nos. 1 axn 3), Ruespoxnpmmrs®

Hindu  lew—Adoplion —Coavidows - ~Sewine widvie Right 1o adopt Picferentiug
Fight—Relinguishment in favowr of hee juanive - Sengee of sewioi widoms vight -
Transfor  for  comgidiration-—-Pablic  polivy SAdvption g scador wddom after
veldngguishime nt—Validity of wieptivn- - Powee of widow b eidopd, aclotlo e Dndierent or
deleguted.

An arrangement hetween o widow on the ons faaed wnd soue ather pesan clding
to be mterested in the eetate on the other hoad, b which tlee widow weieees ik e
adept or is prolibited fron adopbing, wonld fe w;'um»»r.l punhilie sodicrs Bl e cae of
co-widows does not sland en the sae footing, Bath the widows ave sot the gl

to continne the line by adoption, the senior widow faviae ondy o preforcuiiod e hit,
Surtyer Bew v, Buge of Pillapur,™) eefereed to.

A transfer Ty way of relinguishment of Heclght to adopt by ssenior widow in
favour of ber junior, who has also gob the ric it to dopd s thas contione Che Hie
of her hushaad, enunot ho venavded asayainat public pelive. st cuse be validly
relinguished in fivour of & Junior widew aud the sendor widow woudid nob Do entithed

to resilo from such ralinguishmont on the grouwnd of pabic polizy,

Such velinguishmont can Do the subjuet mutter of w0 calb! aprionrand Lefween the
widows and enforcenble as anch drrespective of the fact that s junior widow has nob

*ivet Appeal Nu, $70 of 1032 (with First Appead Nou 358 of 1032),
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