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APPELLATE CIVIL.

Before My, Justice Buwlee and Mr, Justice Mackiin.

NARAYAN BALWANT JADE (orwINan DErenvant), Areripane o, SHANKAR
WAMAN GOVAIKAR AXD OTHERS (ORGINAT PrasTiers Nos. 1 1o &),
REspoNDENTS. ™

Basement—Common wall—Baseinent of air and light through windows 1 convmon wall—

Whether easement can be acyuired by prescripbion.

The plaintiffs sued for the establishiment of an easement of light and air throngh
the windows which they Lad built in the sonthern wall between their house and the
defendant’s land. The defendant contended that the wall was a joint wall and
therefore acquisition of easement of light and air was not possible, :

Heid, that the wall being the joint wall of the plaintiffs and the defendant, the
casement of light and air through the windows opened in the joint wall.counld not be

acquired by prescription.
Rogubhet v. Lalbhai,'r and Buss v. Greyory,™ followed.
Sturges v. Bridgman'™ and Marghabhoi v, Motibhai Mithablai,'d veferved to.
ross APPEALS against the decision of 8. M. Kaikini,
Assistant Judge at Satara, reversing the decree passed by
B. C. Patil, Joint Subordinate Judge at Satara.
Suit for injunction.

The plaintiffs alleged that the southern wall of their house

belonged exclusively to themselves, that they had a right to

light and air through the windows and julis in that wall, and

that the defendant was building on his land so as to interfere

-with the plaintiffs’ right. The plaintiffs, thevefore, sued for

injunction to restrain the defendant from interfering with

his right to the enjoyment of light and air from the windows
*Cross Appeals Nos. 62 and 78 from Order.
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and jelis in the southern wall ; and to restrain him from
taking support of plaintiffs’ wall for his house.

The defendant contended, dnfer  «lie, that the wall
in dispute was common to both the houses, and thag
the plainiiffs could not acquire by easement any right
to light and air through the windows or julis in the said
wall.

The Suboxdinate Judge held that the southern wall of
plaintiffs’ house way not of their oxclusive ownership ;
that it was common and belonged jointly to plaintiffy
and defendant. | He held that easement of light and air
through the windows opened in the joint wall could not
be aicquired by presexipbion : fojublwr v. Lalblei®.

On ap‘peaL the Assistant Judge held that the plaintiffs
failed to prove that the southcrn wall of the house was of
his exclusive ownership. He was Durther of opinion that
though the wall may be held as common, the plaintiffs
could claim a right of essement. MHe, therefore, reversed
the decree and remanded the suit {o teial Court to find
whether the plaintifls’ claim to the apertures wag in time
or barred or otherwise extinguishied. His roasons were ag
follow :—

¢ The cesentiols of easements are that there should be a dominant tenement and
a servient tenement,  And the easc ments, here, Tigkt and aie, nve o Le for the domi.
pant tenement. Flaintiffs’ house is the deminant o nomcnd and it is for thin house that
the light and air are requived. 1 this howse has enjoyod thiv ripld as an casement and,
that for tho requiéitq peticd aw duid down in law then the Jiowee By entitled (o that
right. By what apertures, whether joint with the neighbiours or even pxelusive of
the other neighbour, this light and ajr comes is 2 matter of no consequence,  See
Katiar on Eagement, puge 388 and Boss v, Gregory (1EN0), 25 (LB, 481, No doub
in Ragubhai v, Laibhei 28 Bom, L. R, 1000 followed in Murghabhai v, Motibhai 34
Bom. L. R. 1013 the view accepted. by the lower Court Is expressed.  Dut it is clear
that the law has not been discussed therc at all.  ¥iven it was thought that the claim
to the right to light and air is an action for trespass; but aw laid down in Paul v,
Robbon LLIR. 42 Cal. 46 (v, ©.) confirming Pawl v, Bobbon, I.L.J3. 30 Cul. 59 it is an
W-(1025) 28 Bom, L. R. 1000
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action for nuisance. So, to claim a right for light and air has nothing to do with
trespass on any properby and least of all it is a trespass on the wall in wh ich there are
these apertures. For these reasons, I hold that though the wall is joint, plaintifis
can claim a right of easement through the apertures in it.”

The defendant appealed to the High Court.
8. Y. Ablgyankar, for the appellant.

L. B. Gujendrogadkar, for the respondents.

Macrraw J.  These are cross appeals from an order of the
Assistant Judue of Satara passed in appeal remanding the
case for the determination of the fact of an easement claimed
by the plaintiffs. The plaintiffs objected inter alin to the
finding of fact that the wall through which the plaintiffs
claimed an easement of light and air over the defendant’s
property for the benefit of their own house was a joint wall,
and the defendant objected to the finding of law that it was
possible for the plaintiffs to acquire an easement of light
and air through the wall, having regard to the fact that
the wall was a joint wall. The plaintiffs had sued for
the establishment of an easement of light and air through
windows which they had built in the wall intervening
between their house and the defendant’s land.

The trial Court, relying upon Rajublai v. Lalbhar,m
dismissed the suit simply on the ground that ““ an easement
of light and air through windows openéd in a joint wall
‘cannot be acquired by prescription . The Assistant Judge
who heard the appeal preferred to disregard this authority
on the ground that it contained no discassion of the law ;
and he held that the nature of the apertures, whether joint
or even the exclusive property of the defendant, was of no
consequence. For this he relied on Bass v. Gregory® ; but
on reading that case I am unable to see how it supports the
view of the learned Assistant Judge, since it only decides
that in the special circumstances of Buss v. Gregory® the
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plaintifP’s right to light and air thyough a particular aperture
conld be presumed, and even that a lost grant could be
presumed.

The question then is whether the Assistant Judge was right
in refusing to accept the bald statement of law in Rajublas
v. Lalbhai.»  The diffieulty in accepting it as authoritative
lies in the fact that it is made without any clear expression
of reasons. But upon a careful pernsal of the case I have
come to the conclusion that the learned Judees who decided
it bagsed their decision somehow upon the power of the
defendant to resist the opening of the windows.  But they
only said (p. 1002) :

“There can be no gnestion of casement as vegards Heht and aiv in the ease of joing
property. Both parties were entitled to the full cwnership of this wall
If the plaintift opened apertures in the wall he could nob acquire an exsement of
tight and air throngh those windows over the defendanty’ premises. T would be
open to the defendants o object ta the windows being opened, and even if they did,
not file a suit that would not prevent them from blocking the windows opened by
the plaintiff 50 as to look over the defendants’ premises.”

There is no such word as “ since ” or “ because ™ between
the last two sentences ; but the last sentence seems to he
superfluous unless it serves as a veason foy the fivst.  But if
ib does serve. as a.reason for the frst and means that there
can be no easement through windows in a joint wall because
the defendant could have sued to have them removed or
could have blocked them wup, then fhe statement of the
law here given 13 in apparent conflict with the vecognized

: )
principle that there can be no casement except {rom user
which is capable of being resisted either physically or in
the Courts. This is the principle enunciated in Shurges
v. Bridgman,® cited by Mr. Justice Baker in Marghabhuwi
v. Motibhai Mithabhai®.

We have then to decide the case on general principles,
The case of Margabhaiv. Motibhai® affords a useful parallel,

® (1925) 28 Bom, L. R. 1000 W(1R79) 11 Ch, D, 852
® (1932) 66 Bom, 427,
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The plaintiff was there clalming a right to the free access of

light and air for his house over a stranger’s property. He
had to prove that he had enjoyed light and air for twenty
years as an easement, and his difficulty was that between
his tenement and the defendant’s tenement thexre was an
intervening strip of land over which light and air had indeed
come to his house but which was owned not by the plaintiff
exclugively but by him jointly with the defendant.
1t follows, therefore, that he enjoyed the light and air
which came to him by virtue of his right in the intervening
land as a joint owner and consequently did not enjoy it as
an easement, since the essence of an easement is that it
should be a right over property belonging not to the
plaintiff but to someone else. The distinction between
that case and the case with which we are now dealing is
one of degree only. There the guestion was whether the
plaintiff could get an easement through an intervening
strip of land. Here the question is whether he caun get
an easement through an intervening wall. The principle
is the same in each case, and I think, therefore, that the
decision in Rajubhai v. LalbhaiV is correct and must be
followed, and that the trial Court was right in dismissing
the suit.

The defendant’s appeal No. 62 of 1935 must accordingly
be allowed with costs. In view of this decision the plamtiff’s
cross appeal No. 78 of 1935 no longer survives for decision
and iy dismissed without costs.

The case is returned to the lower appellate Couxt for
decision 1m accordance with this judgment.

Decree veveysed.

J. G. R.
@ (1025) 28 Bom. L. R, 1000,
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