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Before Mr. Justice Wassoodew.

SHRIDHAK, MAHADEV EASAL astd  o t h e r s ,  m ik o e s  b t  t h s s e  w e x t  s 'E ieh d  1939 
THEiE MOTHER S U S H I L A B A I  "w /o  M A H A D E V  L A X M A N  R A S A L ,  h e ib s  oj? Ju ly  19

THE DECEASED MAHADEV L A X M A N  RASAL (h e ie s  o f  oeighnal  “

D eitendaut) A p p b l l a k t s  u. GODXJLAL J E T H M A L  a n d  an 'o t h e b , o w n e r s  

03? t h e  sh o p  GOBULAL H A N S R A J  (o r ig in a l  P laisttiffs) R e s p o n d e n t s .*

Iridian Limitation Act {IX  of 1908), Arts. 28, 36—Illegal distraint o f property—
Suit for damages—Limitai’ion— Glaims founded on different causes of action— Civil 
Procedure Code (Act V of 1908), 0 . I I ,  r. 2—Suit not barred—Act not bona fide—
Bombay Mevenue Jurisdiction Act [X of 1876), s. 6— Suit not barred.

Respondents Nos. 1 and 2 owned a shop. Prior to May 1933, tHey purchased wlieat 
from certain Bhils from wiiom laii<? revenue was due to Government, On May 20,
1933, the appellants’ father, as Mamlatdar, sent to the respondents’ shop a Circle 
Inspector with a warrant to attach their moveable property and the Circle Inspector 
recovered from a cupboard in their shop Rs. 127-2-9.

In  1934, the respondents filed against Government and the appellants’ father a suit 
to recover Rs. 127-2-9 with interest and in th a t suit defeiidanf; No, 1 paid fhtw 
amount into Court.

On June 17,1935, the respondents having filed against the appellants’ father a suit 
to recover Rs. 2,001 as damages for illegal dibtraint of their property

SeM, (1) that the suit was not barred under 0 . I I ,  r. 2  of the Civil Procedure Code,
1908;

(2) tha t s. 6 of the Bombay Revenue Jurisdiction Act, 3.876, %vas no bar to tht> 
s u i t ;

(3) tha t the respondents’ claim to compensation was barred xmder A rt. 28 of the
Limitation Act, 1908, inasmuch as the suit was instituted more than two years after 
the illegal distraint. f '

Second Appeal from tlie decision of M. E. Melier, District 
JiidgCj West KliandesL, confi.mxiiig the decree passed by 
V. V. Gadkari, First Class Subordinate Judge, Dliiilia.

Sait to recover damages.
At Taloda, there was a sbop known as Godulal Hansraj 

doing business in iiioneylending, wheat and cotton.
^Second Appeal No. 12 of 1938.



1939 R espo3id .eiits N os, 1 an d  2 w ere it s  o w n ers a n d  t lie  s lio p  w as

siamMiAj'. m anaged b y  resp o n d en t N o . 2.

m,ahad.lv g^jtw een M arch  and A p r il 1933., re sp o n d e n t N o . 2 

jo t ia l  p u ro lia se d  w lie a t fro m  R o t a  N a lity a  a,nd o th e r B h ils  a n d  
cre d ite d  it s  p ric e  to  t lie ir  a cco u n t.

T h e  appel],a,nts’ fa th e r w as th.e:n. M a n ila td a r a n d  F ir s t  C la ss 

S ia g istra te  o f th e T a lo d a  T a lu k a . l i e  re ce iv e d  fro m  th e

v illa g e  o fiice rs a re p o rt s ta tin g  th a t' th e  B h ils  h a d  n o t p a id

la n d  re ve n u e  to G o v e rirn ie n t.

O n M a y  20. 19 33 , th e IV ia n ila td a r se n t a  C irc le  In s p e c to r 

w ith  a w a rra n t to  a tta ch  th e  re sp o n d e n ts’ m o veab le  |)ro p e rty  

a n d  th e  C irc le  In sp e c to r a tta ch e d  E m. 12 7-2 -9  fro m  a cu p b o a rd  

in  th e ir shop.

O n Ju n e  1 1 , 19 34, tlie  resp o n d e n ts b ro u g h t s u it  N o . 3 3 7  

o f 19 34 to  re co v e r from  t lie  S e c re ta ry  o f S tate  fo r In d ia  in  

C o u n c il and  the a p p e lla n ts’ fa th e r l is .  12 7-2 -9  p lu s B s . 8 -1-3  

a s in te re st, in  a ll, R s . 135-4 -0  an d  in  t ’lia t  s u it  th e  B e c re ta ry  

o f S tate  p a id  in to  C o u rt E s . 12 7-2 -9 .

O n Ju n e  1 7, 19 35, the resp o n d e n ts file d  th e  p re se n t s u it  
a g a in st th e  a p p e lla n ts’ fa th e r, aU eging th a t the la tte r  w as 
n o t e n title d  to reco ver th e  a m o u n t e ith e r ancl,er th e  L a n d  

R e ve n u e  Code o r u n d e r a n y  o th e r la w . t h a t  th e  a c t w a s done 
mula fide, and  w as ille g a l, a n d  th a t t'he M a m la td a r’s a c t 

h ad  low ered tlife s lio p ’s c re d it an d  lo w ered  it s  ow ners in  th e  
estim atio n  o f the p ub h c.

T h e  a p p e lla n ts’ fa th e r co n ten d ed , inter alia, th a t th e  s u it  

w as n o t m a in ta in a b le  in  v ie w  o f 0 . I I ,  r r . l a n d 2 o f th e  

C iv il P ro ced u re  Code^ t lia t  t lie  s u it  w as b a rre d  u iid e r 

A rt. 28 o f th e  In d ia n  L im ita tio n  A c t a n d  t iia t  th e  C o u rt 

h ad  n o  ju ris d ic tio n  to  e n te rta in  th e s u it  in  v ie w  o f s. 6 

o f th e  B o m b a y  R e ve n u e  J u ris d ic t io n  A c t.

T h e  t r ia l Ju d g e  n e g a tive d  these co n te n tio n s a n d  g ave th e  

resp ond ents a decree fo r E s . 200 w ith  p ro p o rtio n a te  costa.

722 i m W N  LA.W R liPO R T S [1939]



Bom» BOMBAY SERIES 723

O n a p p e a l, th e  D is t r ic t  Ju d g e  co D firn ie d  t lie  t r ia l C o u rt’s 

decree. I n  liolding t lia t  t lie  c la im  w a s in  tim e , he sta te d  

as fo llo w s :—
“  I t  is next contended tha t tlie suit having not 1)6611 filed within one Jj-ear of tlie 

eatiso of action is Iciarred. I f  Article 28 of the Limitation Act is applicable the suit is 
barred but not if Article 36 is applicable. The lower Cotirt held th a t Article 36 Avas 
applicable. I t  further held tha t even if i t  -was doubtful -whether Art.iclc 28 or 36 
•\ras applicable, th a t Article which kept alive rather than tha t which barred the right 
to sue must be preferred, in view of the rnliag in KasiurclMJid v . Sari, 36 ^om  . 
L.B. 1068. In  my opinion the Article applicable to the facts of the case is 
Article 36 of the Limitation Act, i t  being a  suit for compensation for misfeasanee. 
Article 36 prescribes a period of limitation of two years for compensation 
for any wrong, malfeasance, non-feasance or misfeasance independent of contract 
and not sipecially provided for. I t  was observed by Faxran J. in Ussoo t .  8mntri 
(IX .H . 11 Bom. 133) ‘ The words “ malfeasance, misfeasance or non-feasance in
dependent of contract ” used in Article 36 are of the widest import, and embrace all 
possible acts or omissions commonly laidwn as torts by English lawyers, tha t is to 
say, wrongs independent of contract . . . For torts, a  tw'O years’ period of limitation 
is thus provided as the general rule, subject to special exceptions contained in other 
Articles of tho schedule.’ Similarly i t  was held in EamY. Knmoar Ba7iad%r
(I.L.B. 64 Allahabad 467) tha t ‘Article 36 is a more generalArtiolc. I t  is applicable to 
suits for compensation for any malfeasance, misfeasance or non-feasance independent of 
contract. I t  refers to action which may be on account of the commission of some act 
which is in itself unlawful, or being the improper performance of some lawful act, 
or the omission of some act which a person by Taw is bound to  do.’ In  my opinion 
the present case clearly falls under Article 36 and not under Article 29. Article 29 
refers to suits for compensation of wrongful seizure of moveabfe property under legal 
process. The cases reported under th a t Article relate to wrongful seizure in 
pursuance of decrees or orders of Civil Courts. I  think tha t the words ‘ by legal 
process’ do not apply to executive acts and refer to attachments made by processes 
of Courts.”

D e fe n d a n t’ s lie irs  a p p eale d .

£ .  G. Rao, A s s is ta n t G -overnm ent P le a d e r, fo r th e  
a p p e lla n ts.

Y. V, Dixit, fo r t lie  resp o n d e n ts.

W a s s o o d e w  j .  T h is  is  a second ap p e al fro m  a  d e cisio n  

o f th e  D is t r ic t  Ju d g e  o f W e st K h a n d e sh . T h e  p la in tiffs  
in s titu te d  t h is  a ctio n  o n  Ju n e  3 , 19S5, to  re co v e r co m p en sa
tio n  o r dam age fo r ille g a l d is tra in t  o f th e ir p ro p e rty  b y  
th e  M a m la td a r o f T a lo d a  throug h , th e  C irc le  In B p e o to f on

Sebid h a k
Mahadev

V .

GrODXTLAIi
J eththao

1939



1939 M a y 20, 1933. I t  w as a lle g ed  t lia t  a  sum  o f E s . ,127-2-9
Sh^ ar w liic li w as due as a rre a r o f  la n d  re v e n u e  fro m  c e rta in

w ho w ere ii c id e rs  o f som e la n d s, w as re co v e re d  u n d e r r 

Tetm al w a rra n t issu e d  b y  tlie  M a in la iid a r o u t o f th e  a m o u n t ly in

' —  , in  tlie p la in t iffs ’ o u p b o a i d T h e  p la in t iffs  a lle g e d  t lia t  the
Was£oodei/> J. a ct w as ultra vires a n d  w ith o u t ju r is d ic t io n ,

aod th a t th e ir re p u ta tio n  h a d  su ffere d  in  conaeqaence.

A m ong the defences ra ise d  to  t h is  a c tio n  th e  f ir s t  was, th a t 

th e  s u it w as n o t mam ta,in.a"ble in a sm u ch  as on Ju n e  12. 
1934, th e  p la in tiffs  h a d  in s titu te d  a n o th e r a c tio n  to  re co v e i 
th e  sum  rem oved fro m  th em  u n d e r th e  a lle g e d  ille g a i 
d is tra in t  w it li in te re st in  w hich, th is  c la im  co u ld  h a v e  beeii 
ad d ed , an d  th a t th e  fa ilu re  to  do so w a s fa t a l to  t h is  a c tio n  

u n d e r 0 . I I ,  r. 2, o f th e  C iv il P ro ce d u re  C ed e. I t  w as 
also contended as a second g ro u n d  o f defence th a t  in a sm u ch  
as the M a m la td a r w as a c tin g  in  p u rsu a n ce  o f la w  h is  a ctio n  
w as pro tected  xm der s. 6 o f th e  B o m b a y  R e v e n u e  
J u ris d ic t io n  A c t ( X  o f 1876). L a s t ly , it  w as u rg e d  th a t fcKe 
cla im  m ade m ore th a n  one y e a r a fte r th e  cause o f actio^i 
accru ed  to th e p la in tiffs  w as b a rre d  u n d e r A r t .  28 o f  th e  
In d ia n  lim it a t io n  A c t. A ll th e se  co n te n tio n s w ere 
d isa llo w e d  in  the C o u rts b elo w  w h ic h  h a v e  h e ld  th a t  R s . 200 
is  the p ro p e r am .om it o f dam age su sta in e d  b y  th e  p la in tiffs  
as a g a in st the c la im  o f E,s. 2 ,0 0 1  m ad (j b y  them . 
C o n se q u en tly th a t am o u n t w ith  p ro p o rtio n a te  co sts w a .. 
decreed in  th e  C o u rts below . A g a in s t th a t d ecree th e  
M a m la td a r’s h e irs h a ve  file d  t h is  a p p e a l.

T h e  sam e co n ten tio n s a s in  th e  C o u rts  b elo w  h a v e  been 
ra ise d  in  th is  ap p eal on th e  a p p e lla n ts ’ b e h a lf. I t  seem s t« 
m e th a t the firs t  tw o co n te n tio n s ca n n o t b e su sta in e d . B u t  
th e  ap p e al o u gh t to succeed on th e  q u e stio n  o f lim ita tio n .

I  s h a ll b rie fly  d eal w ith  the co n te n tio n  b ased  u p o n  th e  
p ro v isio n s o f 0 . I I ,  r. 2, o f th e  C iv il P ro c e d u re  Code 
as w e ll as the defence u n d e r s. 6 o f th e  B o m b a y  B e v ca iu e  
Ju ris d ic tio n  A ct. I t  is  n o t d en ied  th a t th e  a c tio n  o f th e  
M am latd a r w as ille g a l and, uUm vires and. th a t l>y re aso n
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Wassooiew

o f th a t a c t th e  sum  o f B s . 12 7-2 -9  w as ille g a lly  seized  
•and fo rc ib ly  rem oved  fro m  t lie  p la in t iffs ’ p o ssessio n  o n  Ssbibhas

M a y  20, 19 33. T h a t w as a  tra n s a c tio n  w h ich  g a v e  ris e  to  ^
tw o  d iffe re n t c la im s fo r th e  lo ss su sta in e d , first, th e  c la im  S S t ?
■to re co v e r b a c k  th e  a m o u n t w ith  th e  co n se q u e n tia l lo s s  o f 
in te re s t d ue th e re o i], a n d  se c o n d ly , th e  c la im  fo r lo ss  o f  
re p u ta tio n  a n d  b u sin e ss. In  m y  o p in io n , these c la im s a re  
fo u n d e d  on d iffe re n t cau ses o f  a c tio n  a lth o u g h  th e y  a rise  
fro m  th e  sam e tra n s a c tio n  a n d  th e re fo re  th e y  n eed  n o t 

-h a v e  been in c lu d e d  in  th e  sam e a c tio n  [see P a ya n a  Reena  
! Saminathan v . Pana Lana Palania'pfa\S^'^ T h e te st w o u ld  

b e w h e th e r th e y  co u ld  be su p p o rted  b y  d iffe re n t k in d s  o f  
e vid e n ce . In a sm u c h  as th e  a n sw e r m u st be c le a rly  in  th e  
a ffirm a tiv e ; th e  p le a  fo u n d e d  on th e  p ro v isio n s o f 0 . I I ,  i .  2 , 
ca n n o t be su sta in e d .

. W ith  re g a rd  to  s. 6 o f th e  B o m b a y  E e v e n u e  J u r is d ic 
tio n  A c t, it  ca n n o t be sa id  th a t th e  M a m la td a f’s a c t w as 
bona fide in  p u rsu a n ce  o f th e  p ro v is io n s  o f a n y  la w  fo r 
th e  tim e  b e in g  in  fo rce . T h e  o rd e r p a sse d  b y  h im  fo r a tta c h 
m e n t w as d ire cte d  e x p re s s ly  a g a in st th e  p ro p e rty  o f th e  
p la in tiffs  w ho w ere n e ith e r o ccu p a n ts o f th e  la n d  fo r w h ic h  
th e  a rre a r o f re v e n u e  w as d u e , n o r in  a n y  sense d e fa u lte rs  in  
re sp e ct to  th e  p a y m e n t o f  la n d  re v e n u e . T h e fanolimma 
m ade b y  th e  R e v e n u e  O fficers a t th e  tim e  o f th e a tta ch m e n t 

:io f th e  p ro p e rty  co n firm s th e  b e lie f th a t th e y  w ere e x e c u tin g  
d istre ss a g a in st th e  p ro p e rty  o f th e  p la in t iffs  on th e  su p p o si
tio n  th a t e ith e r th e y  h ad  ag reed  to  p a y  th e  d ues o f th e  

.d e fa u lte rs  o r th a t  n o tw ith sta n d in g  th e  sale  o f th e  la t t e r ’s 
.p ro p e rty  to  th e  p la in tiffs  th a t  p ro p e rty  w as s t ill a tta ch a b le  
in  th e  h a n d s o f th e  p u rch a se rs. B o th  these su p p o sitio n s 
w ere n o t w a rra n te d  b y  th e  facbs, a n d  th e  a c tio n  o f th e  
M a m la td a r w as ah initio ille g a l a n d  ultra vires. N o  bonafides 
c o u ld  be c la im e d  in  re sp e ct o f su ch  an  a ct a n d  I  th in k  the 
d efence fo u n d e d  u p o n  th e  p ro v is io n s  o f  s. 6 o f th e  B o m b a y  
R e v e n u e  J u r is d ic t io n  A c t ca n n o t b e a llo w e d  to ptrevail.

(1913) L .E ,4 1 I . A.142.
MO-i Bk Ja 7—4 ,
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G o d t jl a i.
Jl'TBMAL

1939

Wiissoodeio J .

Then there remains the plea of limitation. T h e  content, 
tio n  of th e  appellants is that th e  Article applicable to  thif 
case is  A it .  28 o f th e  In d ia n  L im ita t io n  A c t. T h a t A rt ic le  
p ro v id e s th e  p e rio d  o f l i m i t a t i o n f o r  a  s u it  fo r co m pensation, 
fo r an ille g a l, irre g u la r o r e xce ssive  d is tre s s .”  T h e  p e rio d ’ 
p ro v id e d  is  one y e a r fro m  th e  d ate  o f d istre ss. I  h a v e  
v e ry  lit t le  d o u b t in  h o ld in g  th a t th e  c la im  fo r th e  ille g a l 
d istre ss in  th e  p re sen t case w o u ld  f a ll w ith in  th a t  A rt ic le , 
I t  is  a sp e cific A rtic le  d e a lin g  x^recisely w ith  a  c la im  to  com - 
pen satio xi fo r illegal d istre ss o r distraint, fo r d is tre s s  hab 
th e sam e m e an in g  as d is tra in t  [see Jagatjiban Nmido Roy 
V .  Samt GJiandra Ghosh]S^  ̂ T h e  ille g a l d istre ss co n te m p la te d  
b y  th e  p ro v isio n s  o f th a t A rt ic le  m ig h t b e, in  m y  o p in io n , 
th e  re s u lt  o f v a rio u s cau ses. T h e  se izu re  o f th e  p ro p e rty  
m ig h t be illegal either because the party fro m  w hose posses
sion it was seized was not liable or because the p ro p e rty  
on account of its character was itself exempt from seizure. 
A g am  the person effecting seizu re  or the Officer under whose 
authority the distranit is effected might have no power or 
ju ris d ic tio n  to  effect the seizure o r the distranit itself may 
not be in conformity with the provisions o f the statute under 
which th e  act is purported to  be done. As in sta n c e s ono 
may refer to the powers o f d is tra in t  conferred by special 
a cts on individuals or Local Boards and Corporations. The 
distrainer under those powers has to conform to the provi- 
sions of the statute otherwise th e  distraint will be illegal. 
I t  is difficult to accede to the arg u m e n t that seizure  ̂due to. 
want of Jurisdiction is not contemplated by the provisions of 
Art. 28. I t  seems to me that such a seizure would be 
tantamount to an illegal distraint if the power is illegally 
exercised or the person exercising the power has acted under 
<in erroneous belief that he had the jaower. The co m p e tin g  

Article which was applied in the lower Courts was Art. 36. 
I t  is a very wide and general Article governing cases of 
compensation for any act of misfeasance or malfeasance

(1902-3) 7 Cal. W. N. 728.
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ir n o n -fe a sa n ce  in d e p e n d e n tly  o f  c o n tra c t a n d  n o t 
. ip e o ifica E y  p ro v id e d  fo r. I n  aooordance w it li g e n e ra l 

p iin o ip le s  w lie ie  th e  s ta tu te  b y  an e xp re ss A rt ic le  d e a ls 
,^i?itii a  sp e c ific  case o f t h is  n a tiire , th a t A rtic le  m u s t p re v a il
o v e r th e  g e n e ra l p ro v is io n s- [see Municipal Board of 
Mussoofie v , H\ B. GoodaMM̂ '} 1 th e re fo re , h o ld  t h a t  

in a sm u c h  a s th e  s u it  w as in s titu te d  m ore th a n  tw o  y e a rs  
a fte r th e  ille g a l d is t ra in t , th e  c la im  to  co m p e n sa tio n  
is  b a rre d . C o n se q u e n tly  I  a llo w  th is  ap p eal a n d  d ism iss
th e  s u it  w ith  co sts th ro u g h o u t.

A ] } p e a l  a l lo i m A .

Shbidhab
jMahadev

V.
Godtoal
J ethmal

#939

, W a s so o d e w  J .

Y . Y, D,
(1904) 26 All. 482.


