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Before Mr. Justice B. J. Wadia.

A W A R  F. J. LALJEE, v . EBRAHIM F  J . LALJEE a h b  o t h e r s ,

April 11 D e p e n d a n t s  ahd BARJOR HOSHANGJI VAKIL, A pplicant.'^

Solicitor's lien for cods—Subject toequit iaa between parties—Pri7Ki^lefi applicable to 
atlorm fslien—Governed by ISTiglish common law—Jiight of parti/ to sat-o/f dccniages 
or costs—Discretion of Court to allow or reftiss set-off.

Tlie right of an attorney in respect of lus lien ia a claim to the equitable 
interference of the Court for his3 protection. The attorney’s lien is an eijuity claimed 
on iiis behalf. Such lien is subject to all the equities between the attorney’s client 
and any other party or parties interested in the property, over which, the lien, is 
claimed.

The Civil Procedura'Coda does not contain oxhaustiTO general principles of the la-w' 
applicable to attornsy’s lien and the qaesbion of the attornoya’ lien in the High Coixrts 
in India is governed by the relevant principles of the English ooninion law.

The practice of the English Courts and English eases discussed.
The right of set-oii of d images or costs in diSerent actions may be allowed to be 

intercepted by the attorney’s lien, but it is not so intercepted as regards costs in the 
same action.

The Courts in India have complete discretion to allow a set-off whether in the same 
action or ia different actions, and it extends to the setting-off of coats against costs and 
also in a proper case to the setting-oii of debts or damages against coats.

Summons to enforce attorney’s lien.
T h e fa cts an d  contentions o f p a rtie s  are set o u t in  t t e  

Ju d g m en t.

V. F. Tamporewala, fo r t lie  a p p lic a n t.

M. L. ManehshaWy for the plaintiff.

B . J .  W adia J ,  T h is is  a cham ber sum m ons ta k e n  o u t 
b y  the a p p lica n t, who is  p ra c tis in g  as a s o lic ito r o f th is  
C o u rt in  the nam e o f B . H . V a k il &  C o., fo r a d e c la ra tio n  
th a t he h as an  atto rn e y ’s lie n  fo r h is  costs on th e  su m  o f 
R s . 7 7 4 -1 1 -0  p a id  b y  A n w a r F a za lb h o y  L a lje e , th e  p la in t iff 
in  su it K o . 980 o f 19£9, to  th e  S h eriff o f B o m b ay; tm d er th e  
w arran t o f attachm ent d ated  F e b ru a ry  2 3, 19 39 , a n d  fo r 
paym ent o f the sa id  sum  to  h im . T h e tw o p ersons to  w hom  
the sum m ons is addressed are A n w ar an d  h is  b ro th e r A d a m , 
defendant N o. 2 in  th a t su it.

* 0. C. J. Suit No. 980 of I})29.



T lie  fa c ts le a d in g  up  to  th e  cliam b e r sum m ons a re  no t in  
d isp u te . T h ere  w as a co iiso lid a te d  consent d ecre tal o rd er Anwak

o f reference in  a ll th e  ab ove su its to  th e  C om m issioner fox ebrI him

ta k in g  A cco u n ts on the fo o tin g  o f th e  aw ard  m ade b y  th e ^  j~~wadia 
a rb itra to r, an d  u ltim a te ly  a  consent decree w as p assed  on 
J u ly  2, 19 35, un d e r w h ich  a sum  o f R s . 59,860 w as fo u n d  
d u e  an d  o w in g  b y  A dam  to  A n w a r. T he decree co n tain e d  
no sp ecific d ire ctio n  to A d a m  to  p a y  th a t sum  to A n w ar,
O n F e b ru a ry  1, 1938, A n w a r too k o u t a no tice ag ain st A dam  
u n d e r 0 .  X X I ,  r . 22 o f th e  Code, re q u irin g  h im  to  show  
cause w h y  th e  decree sh o u ld  no t be executed  ag ain st h im .
A d a m  opposed the n o tice, a n d  one o f th e  grounds w as th a t 
th e  decree w as no t e xecutab le, as it  co ntained  no d ire ctio n  
to  p a y . T h e  n o tice  w as h e a rd  b y  M r. Ju s tic e  E n g in e e r, 
w ho d ism issed  it  on th a t g ro u n d  on J u ly  25, 19 38 , an d  
o rd ered  A n w a r to p a y  A d a m ’s ta xe d  costs o f an d  
in c id e n ta l to th e  notice. Those co sts h a v e  been ta x e d  at 
R s . 4 & 5 -11-0 .

T h ereafter, on O ctober 6, 1938, A n w a r to o k o u t a n o tice  
o f m otion fo r am endm ent o f th e  co nsent decree b y  in se rtin g  
in  it  a  d ire ctio n  th a t A d a m  sh o u ld  p a y  the sa id  sum  w ith  
in te re st to  h im . The n o tice  o f m o tion w as also h e a rd  b y  
M r. Ju s tic e  E n g in e e r, a n d  on N ovem ber 1, 19 38, th e 
am endm ent w as allow ed, b u t A n w a r w as ord ered  to  p a y  

A d a m ’s costs am o un tin g  to  R s . 176 .

On F e b ru a ry  2, 1939, th e  a p p lica n t as A d am ’s a tto rn e y 
w rote to A n w a r’s a tto rn e y s dem anding th e tw o sum s o f 
costs tog ether aggregating R s . 6 7 0 -1 1 -0  ; b a t A n w a r fa ile d  
to  p a y  th e  sam e or a n y  p o rtio n  thereof. Th ereup on, A dam  
m ade an  a p p lica tio n  fo r e xe cu tio n  o f the tw o ord ers fo r 
re co v e ry  o f co sts aw ard ed  to h im  b y  attachm en t o f A n w a r's  
sh are  in  an  im m oveable p ro p e rty  at W arden R o a d . A  
w a rra n t o f attach m en t w as issued , w h ich  p ro v id e d  fo r the 
p aym en t b y  A n w a r o f a fu rth e r sum  o f R s . 104 fo r th e  costs 
re la tin g  to  th e  attachm en t.
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1939 The to ta l am oim t p a y a b le  b y  A n w a r fo r co sts cam e to*
Aswab R s . 7 7 4 -1 1 -0 , and t lia t  i« th e sum  over which, th e  a p p lica n t

Ebe™  claim s h is lie n . A n w ar p a id  th e sum  u n d e r p ro test to  the^

JB j~Waciin J  o£ B om bay, and  on M arch 16, 1939, he to o k out a
cham ber sum m ons ag ain st A dam  fo r an ord er th a t th is  
sum  o f R s . 774-11-0 m igh t be set-o E  ag ain st th e  d e cre tal 
am ount o f R s. 5^,860 p ayab le  to  h im . In  h is  a ffid a v it on
the cham ber sum m ons A dam  sta te d  th a t th e a p p lica n t
claim ed an atto rn e y’s lie n  on the sa id  sum , an d  on M arch 17 
the a p p lican t h im se lf w rote to A n w a r’s s o lic ito rs  th a t he 
claim ed a lie n  on the sum  o f R s . 7 7 4 -1 1 -0  a n d  th a t A n w ar 
w as n o t en titled  to  the set-o fi cla im ed  b y  h im . The- 
sum m ons cam e on fo r h earin g  before M r. Ju s tic e  Som jee on 
M arch 20, 1939, w hen the attachm en t w as ord ered  to  be 
ra is e d ; and the C ourt ordered th a t th e  sum  o f R s . 7 7 4 -1 1 -0  
and the fu rth e r costs o f ra is in g  th e  attachm en t sh o u ld  be 
set-ofi against the d ecre tal am ount o f R s . 69,860. T he 
C ourt also ordered th a t th e S h eriff o f B o m b ay sh o u ld , afte r 
deducting h is poundage, re p a y to  A n w a r the b alan ce  out o f 
the am ount deposited w ith  h im  u n d e r p ro te st, an d  th a t 
A dam  sh o u ld  p ay A n w ar’s costs o f th e  sum m ons.

The a p p lica n t claim s a lie n  on th e g ro und  th a t A d a m  h as 
not p a id  h im  an yth in g  tow ard s the costis o f th e n o tice  un d er 
0 . X X I ,  r . 22, and o f th e  no tice o f m o tion, b eyo n d  a su m  o f  
R s . 100 p a id  as advance, th a t A d am  has also  to ld  th e 
ap p lican t th at he w ill no t be in  a p o sitio n  to  m ake paym ent 
at least in  the near fu tu re , th a t A dam  is  in  v e ry  in v o lv e d  
circum stances, and there seems to  be no lik e lih o o d  o f th e  
ap p lican t recovering h is  costs fro m  him . I t  is  contended 
on b ehalf of th e a p p lica n t th a t th e  set-o fi co u ld  o n ly  be 
allow ed sub ject to  h is  lie n . O n th e  oth er h a n d , it  was. 
contended on b ehalf o f A n v/ar th a t it  w o uld  be u n fa ir th a t 
h is claim  to a set-off should  be in te rcep te d  b y  th e  a tto rn e y ’s- 
lie n  fo r costs. I t  has alw ay s been h e ld  th a t th e  rig h t o f an 
attorney in  respect o f h is  lie n  is  re a lly  in  essence a c la im  t o  
the equitable interference o f th e  C o u rt fo r h is  p ro tectio n ..
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The a tto rn e y ’s lie n  is  re a lly  an  e q u ity , cla im ed  on his b e lia lf. ^  
Such, a lie n  is  su b je ct to  a ll t lie  e q u itie s betw een t lie  anwar 

a tto rn e y ’s c lie n t an d  a n y  o th e r p a rty  o r p a rtie s in te re ste d  in  ebbahim 
th e  p ro p e rty  o ver w h ich  th e  lie n  is  c la im e d ; see Bawtree v . ^  j ,  j. 
WaUon̂ '̂> w here it  w as h e ld  on th e sam e g ro u n d  
th a t th e  p la in t if i’s rig h t to  set-o fi co sts p a y a b le  to  h im  
b y  th e  defendant ag ain st th e  sum  fo und  due fro m  
h im  to  th e  d efend ant on th e  ta k in g  o f accoim ts in  th e  sam e 
s u it, w as n o t affected b y  th e  d efend ant’s so lic ito r’s lie n . I t  
is  sa id  th a t an  a tto rn e y  h a s no h ig h e r rig h ts  th a n  h is  c lie n t.
If ,  th erefo re, th e  a p p lica n t’s c lie n t, A dam , co u ld  n o t h a v e  
aske d  fo r p aym e n t o f th e  co sts ordered to  be p a id  to h im , 
w hen he in  tu rn  w as ord ered  to  p a y  E s . 59,860 to  iln w a r, 
co u ld  th e  appH cant, as A d a m ’s a tto rn e y , ask  fo r p aym en t 
o f th e  costs, an d  th e re b y defeat A n w a r’s rig h t o f set-off, 
w h ich  rig h t he cla im s u n d e r th e  e q u ita b le  ju ris d ic tio n  o f the 
C o u rt %

T w o qu estion s arise  on th is  sum m ons : first, w h ether it  is  

as o f rig h t or o n ly  d iscre tio n a ry  w ith  th e  C o u rt to  a llo w  th e  

a tto rn e y ’s lie n ,to  in te rce p t the p a rty ’s rig h t o f s e t-o fi; and , 

seco n d ly, i f  it  is  o n ly  d iscre tio n a ry , w hei'her un d er th e  fa cts 

a n d  circu m stan ce s o f th is  case th e  C o u rt’s d iscre tio n  should 
be exercised  to  th e  p re ju d ice  or in  fa v o u r o f th e  appH cant’s  
lie n .

In  E n g la n d  the C o u rt h as no w  a d iscretio n  to  allo w  
a set-off o f jud g m ents fo r dam ages, th a t is  debt, or costs 
ag a in st each o th er, e ith e r w ith  o r w ith o u t p re ju d ice  to  a 
s o lic ito r’s lie n  on e ith e r o f those jud g m en ts. In  th e  case o f 
jud g m ents in  th e  sam e pro ceed ing s, th is  d iscre tio n  re sts on 
0 . L X V , r .  14, o f th e R u le s  o f th e  Suprem e C o u rt, w h ich  
p ro vid e s th a t a  set-off fo r dam ages o r costs betw een p a rtie s  
m ay be a llo w ed  n o tw ith sta n d in g  th e  s o lic ito r's  lie n  fo r 
costs in  th e  p a rtic u la r cause or m atter in  w h ich  th e  set-off 
is  sought. In  th e  case o f jud g m ents in  d istin c t an d

” >(1838) 7 L .J .  Oh. 183.
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1939 independent litig a tio n s t lie  d iscre tio n  re sts on t iie  C o u rt’s
a^ ar general ju risd ic tio n  to  do w h at is  ju s t  a n d  e q u itab le  in

EbbIW  disputes before it.

JB.j/Wadiaj, 111 In d ia  the p o sitio n  appears to  be su b sta n tia lly  
tb e sam e. I t  was Iie ld  b y  th e  A p p e a l Courb in  Tyabji 
Dayabhai & Co. v . JetJia Devji S  th a t th e  rig h ts
and duties o f atto rn eys w ere in  no w ay p a rt o f the 
indigenous law  or p ra ctice  in  In d ia , th a t th e  profession 
o f atto rn e ys o rig inated  fro m  E n g la n d  and th e E n g lish  
com m on law  governed th ^ ir rig h ts  an d  d u tie s. The 
a tto rn e y’s lie n  in  the H ig h  C o u rts o f In d ia  is  governed 
e x clu siv e ly  b y  the law  as it  e xiste d  in  E n g la n d  before the 
passing of th e  S o lic ito r’s A ct of 1860, b y  w h ich  th a t lie n  was 
v e ry  m uch exten d e d ; see a lso  Devkabai v . Jefferson, 
Blimshankar and DinshaA '̂) T h e S o lir ito r’s A c t o f 1860 
has now  been replaced  b y  th e  S o lic ito r's  A c t o f 1932. 
I t  is , therefore, necessary to  g ive  a sh o rt h is to ry  o f 
th e e a rly  p ractice  p re v a ilin g  in  E n g la n d  before 1860. 
B efore 1832, and also long th e re afte r th e  C o u rts o f C h an cery, 
K in g ’s B ench, and E xch eq u e r, g e n e ra lly  p e rm itte d  in  th e ir 
d iscretio n a set-off fo r costs in c u rre d  in  th e sam e cause w ith 
out regard  to the a tto rn e y’s lie n  ; b u t, g e n e ra lly  a lso , these 
C o u rts d id  not allow  a set-off o f jud g m ents fo r costs or 
dam ages aw arded in  d istin ct causes excep t su b je ct to  the 
a tto rn e y’s lien. The C o u rt o f Com m on P le a s, h ow ever, 
la id  down a different and d ire c tly  opposite ru le , an d  an 
atto rn e y’s hen on a jud g m ent w as reg arded  g e n e ra lly  b y  
th a t C ourt as sub ject to  the e q u itie s betw een th e  p a rtie s, 
an d  a set-off was allow ed even in  d istin c t causes w ith o u t 
regard to  the atto rn e y’s lie n . T h e  d ifferen t C o u rts th u s 
exercised th e ir d iscretio n  in  d ifferen t w ays. In  1832 it  w as 
p ro vided  b y  the H ila ry  T erm  R e g u la tio n s, 2 W ill. 4, r . 93, 
t il at no set-off of dam ages or costs betw een - p a rtie s  sh o u ld  
be allow ed to the p re ju d ice  o f the a tto rn e y ’s lie n  fo r co sts in  

' th e  p a rticu la r su it ag ain st w h ich  th e  set-off is  s o u g h t;
(1927) 51 B o m . 8 5 5 . (1 8 8 6 ) 10 B o m . 2 4 8 .
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p ro v id e d  n e ve rtlie le ss th a t ixLterlocutoxy costs in  th e  sam e 
suit awarded to th e  adverse party m ig h t he deducted. T h is  Anwae 
ru le  w as rep lace d  in  1853 b y  H ila r y  T e rm  R e g u la tio n s, 18 53, Ebbahim 
r. 63, w h ich  a lso  d id  no t fo rb id  a set-o fi where th e  ju d g m e n ts ^  jTwadiaj, 
fo r costs or damages were awarded in  th e  sam e cause. W ith  
th e  Ju d ic a tu re  A cts th-ese ru le s  were ab o lish ed , and 0 . L X V , 
r. 14  o f th e  E u le s  o f th e  Suprem e C o u rt, now  p ro v id e s fo r a 
set-o ff n o tw ith sta n d in g  th e  lie n , as I  h ave  stated  before.
B y  0 .  L X V , r . 27 (2 1), a d iscre tio n  to  a d ju st costt  ̂ b y  w a y  
of set-o ff on ta x a tio n  also is  conferred  on a ta x in g  m aster.
A cco rd in g  to  th e  decision in  David v . 0 . L X V , r. 14,
o n ly  ap p lies to  proceedings in  th e sam e actio n . In  cases, 
how ever, to  w h ich  0 . L X V , r. 14, d id  no t a p p ly  th e  o ld  
p ra ctice  p re v a ile d , and, as th e re  w as a d iv e rs ity  in  th a t 
p ra ctice , th e  H ig h  C o u rt in  E n g la n d  w as free to  ad o p t in  its  
discretioD  w h ich e ve r p ra ctice  it  th o u g h t best. I t  is  now  th e 
gen eral ru le  th a t a set-off sh o u ld  no t be refused  on acco u n t o f 
a  s o lic ito r’s lie n , if, as betw een th e  p a rtie s  them selves, it  w o uld  
w o rk  ju stic e  an d  th ere w as n o  fra u d  or co llu sio n  ag ain st th e  
so lic ito r. T h e C o u rt h a d  a d iscre tio n  to a llo w  th e  set-off, 
an d  a  d iscre tio n  also  as to  th e  term s u p o n  w h ich  it  sh o u ld  be 
allo w ed . T h e  p resen t ru le  o f com plete d iscre tio n  h as no t 
been adopted fro m  th e  p ra c tic e  o f a n y  p a rtic u la r fo rm er 
C o u r t ; b u t is  th e  estabhshm ent o f a fa ir  an d  s a lu ta ry  ru le  
o f p ra ctice  in  th e  m atter, w here th e re  w as a d iv e rs ity  in  
p ra ctice  before : see C o rd ery on S o lic ito rs, 4th  edn., p p . 476 
to  478. See also  Reid v . C u p p e r w here the co rrectness o f 
th e  d ecision in  David v . Reeŝ ^̂  w as questioned, a n d  th e 
C o u rt’s d iscre tio n  w as asserted  in  v e ry  b ro ad  term s b y  
th e  C o u rt o f A p p e a l.

I t  w as arg ued  on b e h a lf o f th e  a p p lic a n t th a t u n d e r th e  
E n g lish  la w  re g a rd in g  th e  a tto rn e y ’s lie n  before 1860, th e  
C o u rt ha.d, u n d e r r . 93 o f 18 32, no d iscretio n  in  the m atte r, 
th a t th e  a tto rn e y ’s lie n  w as as o f rig h t, and  th a t no set-off . 
fo r dam ages or costs betw een p a rtie s sh o u ld  be allo w ed  to
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193S t ie  p re ju d ice  o f the a tto rn e y ’s lie n  fo r costs in  the 
aw ab p a rtic u la r su it ”  ag ainst w hich, th e  set-off w as sought. A& 

EbeIhim p ointed out b y  B iic k ie y  L . J .  in  Reid v , Cujjpef(̂ > the 
w ords, nam ely “ th e  p a rtic u la r s u it ”  show ed th a t 
there w as in  contem plation som e other su it or actio n . 
I t  w as fa rth e r argued th a t even th.ough th.at ru le  

d id  not a p p ly  sp e cifica lly  in  In d ia , the p rin c ip le  was 
ap p licab le, and th a t, therefo re, th e  a p p lica n t’s lie n  co uld  
n o t be p re ju d ice d  b y  reason o f the set-ofl; o f the co sts p ayab le  
in  executio n proceedings as a g ain st t lie  d e cre tal am oirnt 
in  the su it, on the ground th a t the proceedings in  th e  su it 
an d  proceedings in  executio n w ere d istin ct a n d  separate. 
I t  has, how ever, been h eld  th a t even in  d is tin c t and 
independent actions th e  com m on la w  C o u rts in  E n g la n d  
h ad  a d iscretio n  to allo w  a se t-o fi e ith er su b je ct to, 
or notw ith stand ing , the lie n ,. un d e r th e  p ra ctice  p re v a ilin g  
before 1853: see Edwards v . w h ich  w as a n  a p p lica tio n
to set-off cross judgm ents, fo llow ed  in  Bhhey v . Latham. 
See also Reid v . Cupperw referred  to before, an d  Puddephatt 
V- Leith [No, 2)Ŝ '> The re su lt o f a ll these cases is  th a t the 
rig h t o f set-off o f dam ages or costs in  d ifferen t actio n s 
m ay be allow ed to  be in te rcep te d  b y  th e  a tto rn e y ’s 
lie n  ; b u t that: it  is  no t so in te rcep te d  as reg ard s co sts in  the 
sam e action. The d ecision in  Edwards v . how ever,
shows th a t the repeal o f th e ru le s o f 1832 a n d  18 53 in  

E n g lan d  restored the o ld  ju ris d ic tio n  o f the C o u rts w hich 

approached the question as one o f d iscretio n . Som e o f the 

E n g lish  cases were referred  to b y  B la c k w e ll J .  in  Vallabhdas 
V . P f a n s J i a n k c L T ^ ^ ^  an d  he h e ld  th a t w here th e re  w ere 

cross-claim s between p a rtie s to  the sam e su it, th e y  

can be allow ed to  set-off th e one ag ain st th e  other, 

irre sp ective  o f the a tto rn e y ’s lie n  fo r costs. H e  also 

held  th a t it  was a m atter of d iscre tio n  in  In d ia  w hether an
[1 9 1 5 ] 2  K .  B . 147., (18S 9) 41 C h , » .  518 .
(1 8 8 5 ) U  Q .B .D . 922 . [1 9 1 6 ] 2  C h . 168 .

(19 3 2 ) 34  B o ra . L . R .  1429.
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B. J. Wadia J.

a tto rn e y ’s lie n  s lio u ld  or s lio u ld  n o t be a llo w e d  to  in te rc e p t 1^39
a. se t-o fi betw een th e  p a rtie s  to  a s u it. In  a n  e a rlie r Aiw ab

ju d g m e n t re p o rte d  in  In  Re Ebrahim Ahmed^^  ̂ th e  ebeahim
sam e Ju d g e  h e ld  th a t w here th e  p e titio n in g  c re d ito rs
fa ile d  in  th e ir  p e titio n  to  a d ju d ic a te  th e  d e b to r an
in so lv e n t, a n d  w ere ord ered  to p a y  th e  d e b to r’s co sts, th e
p e titio n in g  c re d ito rs w ere n o t, on the su b seq u e n t
a d ju d ic a tio n  o f th e  d eb to r, e n title d  to  se t-o fi th e  a m o u n t o f 
th o se  co sts a g a in st th e  am o u n t p a y a b le  b y  th e d eb to r to  
th e m , so as to  d efeat th e  lie n  o f th e  d e b to r's a tto rn e y s in  
re sp e ct o f th e  co sts a w a rd e d  to  th e  d eb to r. In  th a t case, 
h o w e ve r, th e re  w ere sep arate  a n d  in d e p e n d en t a ctio n s, a n d  
th e  co sts th a t w ere so u g h t to  be set-o ff a g a in st th e  d e cre tal 
a m o u n t w ere in c u rre d  in  in d e p e n d e n t in so lv e n c}' p ro ceed 
in g s. T h e  le a rn e d  Ju d g e  a c c o rd in g ly  e xe rcise d  h is
d iscre tio n  in  fa v o u r o f th e  lie n . I t  w as arg u ed  on b e h a lf o f 
th e  a p p lic a n t th a t th e  e x e cu tio n  p ro ce ed in g s, in  w h ic h  these 
co sts w ere a llo w e d  to  A d a m , w ere a lso  in d ep en d en t a n d  
sep arate  p ro c e e d in g s; b u t, in  m y  o p in io n , e xe cu tio n  
p ro ceed in g s, th o u g h  se p a ra te , are  n o t in d e p e n d en t 
p ro ceed in g s in  th e  sense o f b ein g  a n  in d e p e n d en t a ctio n  or 
lit ig a tio n . T h e y  are o n ly  a co n tin u a tio n  o f th e  s u it.
I  m a y , h o w eve r, p o in t o u t here th a t in  Bhupendra Nath 
Bhose v . Sassoon Co. O h a u d h u ri J .  w ent fu rth e r, 
a n d  h e ld  th a t even w h ere th e  a ctio n s w ere sep arate  
a n d  in d e p e n d e n t, th e  a tto rn e y ’s lie n  need n o t n e ce ssa rily  be 
a llo w e d  to  in te rc e p t th e  set-o ff betw een th e  p a rtie s, a n d  he 
h e ld  on th e  fa c ts  o f th e  p a rtic u la r  case th a t the a tto rn e y ’s 
lie n  sh o u ld  n o t be a llo w e d  to  in te rc e p t th e  set-o ff cla im ed .
T h e  C iv il P ro ce d u re  C ode does n o t co n ta in  e x h a u stiv e  
g e n e ral p rin c ip le s  o f th e  la w  a p p lica b le  to  a tto rn e y ’s lie n , 
a n d  th e  q u e stio n , th e re fo re , m u st be governed b y  th e  
re le v a n t .p rin c ip le s  o f th e E n g lis h  la w . T h e  o ld  p ra ctice  o f 
th e  C o u rts in  E n g la n d  w ith  re g a rd  to  set-off w as, as p o in te d  
o u t b y  th e  L o rd s  Ju s tic e s , a n d  s p e c ia lly  b y  P ic k fo rd  L . J .  in

(1929) 55  B om . 377. ^ 916) 43 Cal. 932.
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^  Reid V. Chipper, a t p . 155, re a lly  d isc re tio n a ry  in  a ll CourtSj, 
Anwab and  th ere are cases to  show  th a t u n d e r ce rta in  circu m sta n ce s

EbbI hm  th e a tto rn e y ’s lie n  w as p ro te cte d , a n d  in  o th e rs th e  se t-o ff
jT iatZ w /. w as allow ed  to  the p re ju d ice  o f th e  lie n . T h e  C o u rts in  

In d ia  h ave, in  m y o p in io n , com plete d iscre tio n  to  a llo w  a 

set-off, w hether in  th e  sa,me a ctio n  or in  d iffe re n t a ctio n s, 
and  it  exten ds to  the settin g -o ff o f co sts a g a in st costs and  
also in  a p ro p er case to  th e  se ttin g -o ff o f d eb t o r dam ages 
ag ain st costs and vice versa. T h e  d iscre tio n  h a s to be 
exercised  ju d ic ia lly , h a v in g  re g a rd  to  th e  fa cts a n d  c irc u m 

stances o f each case, a n d  no t u p o n  a n y  p re co n ce ive d  v ie w  
th a t to  a llo w  th e  a tto rn e y ’s lie n  to  p re v a il m u st in  e ve ry  

case be co n tra ry  to n a tu ra l ju s tic e . T h e  circu m sta n ce s 
considered b y  the C o u rt are m atte rs re la tin g  to  t lie  a tto rn e y  
w hose lie n  is  sought to be affected irre sp e c tiv e  o f h is  c lie n t, 
because as betw een th e p a rtie s th em selves th e re  ca n  h a rd ly  
be a g ro und  fo r re sistin g  a  set-off. In  th is  co n n e ctio n  I  m ay 
refer to the p ertin e n t o b se rva tio n  o f S ir G eorge Je sse l in  

Pringle v . GloagĴ > H e  sa y s (p . 680) :—
“ I t  appears to me tliat i t  would be a monstrous oxtension of the rights of' 

a solicitor against the parties to an action to say that ho shoxild have the right to 
make the party who may have heen successful in tho ultimate result pay the 
losing party’s costs; and unless I  found an axithority so deciding, I  should decline to 
acoede to any such proposition.

I f  a solicitor says, ‘ unless I  have a lien I  cannot get paid,’ tho answer is, he 
should see before he undertakes a particular business for a client, th a t th a t client 
is able to pay him for it : a solicitor is not compelled to work for an insolvent 
client.”

In  th is  case it  m ust be rem em bered th a t an  o rd e r fo r set-o ff 
has a lre a d y been m ade b y  Som jee J .,  a n d  u n d e r h is  o rd er 
the S h eriff w as ordered on d ed u ctin g  h is  p oun dage to  re fu n d  
to A n w ar the balance o u t o f th e  am o unt d ep o sited  w ith  h im . 
T o now  order the S h eriff to p a y  th e  am ount to  th e  a p p lic a n t 
w ould re su lt in  m aking  tw o c o n tra d ic to ry  o rd ers, a s th e  o rd er 

m ade h y  Som jee J .  sta n d s. T h e re  is  also  no d o u b t th a t, 
a fte r an o rd er fo r p aym e n t b y  the S h e riff, th e  m o neys 
become im m ed iate ly p a y a b le  to  th e  p erson to  w hom  th e y  are:

[1915! .2 K. B. 147. ! (187<J) 10 Ch, D. f.76.
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ord ered  to  be p a id , even t lio iig li th e  o rd er is  not d ra w n  up  
an d  signed. M oreover, t lie  a tto rn e y s them selves d id  n o t 
ta k e  o u t t liis  sum m ons t i l l  a fte r th a t ord er was m ade, th o u g h  Ebkahm 

h e io re  the ord er w as m ade th e y  w rote a le tte r to  th e  jj, jT^adia J. 
a tto rn e y s fo r A n w ar c la iiiiin g  th e hen, an d  leffc it  th e re .
N o  case h as been p o in te d  out to  th e  C o u rt in  w h ich  th e  
a tto rn e y ’s lie n  w as p ro tected  a fte r th e set-o:ff h a d  a lre a d y  
been allow ed . T a k in g  a ll t lie  facts an d  circu m stan ces o f 
th e case in to  co n sid e ratio n , I  am  o f th e  o p in io n  th a t th e  
e q u itie s are n o t in  fa v o u r o f a llo w in g  th e  ap p h can t’s lie n .

In  th e  re su lt, th e  sum m ons m ust be dism issed w ith  costs.
C o u nsel ce rtifie d .

A tto rn e y  fo r p la in tiff : M essrs. Mulla & M ulla.

A tto rn e y  fo r the a p p lic a n t s ; M essrs. B, H, Vakeel 
d  Go.

Summons dismissed.
N. K. A.
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A P P E L L A T E  C IV IL .

April 13

Before Sir John Beaumont, Chief Justice.

t h e  b o r o u g h  m u n i c i p a l i t y  03? AHMEDABAD (oniGfnsrii ApmoAinc), 
Applicant «. T E E  AHMEDABAD MANUFACTURrN-G AND CALICO 
PR IN TIN G  Co. LTD., AHMEDABAD ( o k ig i i t a l  Opponent), Opponent.*

Bombay Municijpal Boroughs Act {Bom. Act X V I I I  of 1925), s. 110 (2) (6) (i) {%%)— 
“ Bate on buildings or lands —Interpretation—Appeal—Mevidon— Second 
revision— High Court's power to interfere—Civil Procedure Code {Act V o f1908)^ 
s. 115.

P rim a  facie, wliea two diffei’ent expressions are used in an Act of Parliament, tta 
Court ought to assume that they Trere intended to bear distinct zaeanings, but, on th& 
other hand, it may appear from the context that tw expressions are used inter* 
ohangeahly, and are not intended to have different meanings.

*Civil Revision Application No. 469 of 1938 (With Civil Revision Application 
Nos. 467, 468 and 470 to 473 of 1938).
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