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t o  t b e  o r i g i n a l  C o u r t  t o  b e  t r i e d  a f r e s b .  ^ ^ l ie r e  a  s u i t  i s  

d e c i d e d  o n l y  o n  t l i e  s t r e n g t - b  o f  a  f i n d i n g  o n  a  p o i n t  o f  l a w .  

a n d  t l i e  q u e s t i o n s  o f  f a c t  b a v e  n o t  b e e n  t r i e d  o r  d e c i d e d  b y  

r e a s o n  o f  t b a t  f i n d i n g ,  t b e  s u i t  c a n  b e  d e e m e d  t o  b a v e  b e e n  

d i s p o s e d  o f  o n  a  p r e H m i.j ia x y  p o i n t ,  a n d  i f  t h a t  f i n d i n g  b e  s e t  

a s i d e  i n  a p p e a l ,  i t  i s  o p e n  t o  t l i e  a p p e l l a t e  Gourt= t o  r e m a n d  

t b e  s u i t  u n d e r  0 .  X L I ,  r .  2 3 ,  o f  t b e  C i v i l  P r o c e d u r e  C o d e .

I ,  t l i e r e f o r e ,  s e t  a s i d e  t l i e  d e c r e e s  o f  t h e  l o w e r  C o u r t s  a n d  

r e m a n d  t h e  s u i t  t o  t h e  t r i a l  C o u r t  f o r  d i s p o s a l  a c c o r d i n g  t o  

l a w  i n  t h e  lig b fc  o f  t h i s  j u d g m e n t .  B o t h  t h e  p a r t i e s  w i l l  b e ­

a t  l i b e r t y  t o  a d d u c e  t l i e i i '  e v i d e n c e .  T h e  r e s p o n d e n t  s h a l l  

p a y  t b e  a p p e l l a n t  h i s  c o s t s  i n  t h i s  C o u r t  a n d  i n  t h e  l o w e r  

a p p e l l a t e  C o u r t ,  a n d  b e a r  h i s  o w n .

DE€r.A:w
V.

SL.4.l.tr 

h o h u T  J .

1939

Decrees set aside.
Y .  Y .  D .

A P P E L L A T E  C P J M IH A L .

B e fo r e  ih e  E o w u r a U e  M r ,  B .  S .  JB room fic ld , O f f i d a th n j  C h ie f  J i i s i k e ,  a n d  

M r .  J u s t i c e  S e n .

EMPEEOE «. KALLAPPA GtJEAPPA KOTAGUNSHI o th e r s  
AcctrsBD N o s .  1, 3, 4 a s d  5}.*

The B o m b a y  Frevention o f  Gambling Act {Bom. I V  of 2SS7), s .  13— “Mere eMll”—  
Interpretation—Gaining—Test— Substantial element of chance.

The expression “ mere skill” occurring i n  s. 13 of tlie Bcmbay Prevention of 
Gambling Act, 18S7, means pure skill, skill and nothing else.

A game in •wiiicli there is a substantial element of chance cannot be deseriBed 
a game oi mere skill, or piixe skill.

A game of cards called pettin-ata for money s ta tes is a  game in -which there is 
a  substantial element of chance. Henc© it  is n o ta g s ta e o f  niare skill aad ecmt-s 
TPithinthe miscliief of the Bombay Prevention of Gamblfng Act, 1887,

MaJi-cmed Sussein  v. Emjperor '̂^^ coamieJited on.

M O -ii Bk Ja 6—4

*  C r im in a l  A p p e a l  N o .  4 3  o f  1 9 3 9 . 

E 1 9 3 7 ] A . I .  R .  S in d  9 9 ,

1939 
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1S)39 C rim inal A ppeal a g a in st a n  o rd e r o f  a c q u it t a l m ad e b y  

B . C . J o s lii, S essio n s Ju d g e , D lia rw a r, s e ttin g  a sid e  a n  o rd e r 

o f  c o n v ic tio n  a n d  sentence p a sse d  b y  M . M . H y a m a n n a v a r, 

S u b -D iv is io n a l M a g istra te , D lia rw a r T o w n .

G am in g .

T lie  S u b -In sp e c to r o f P o lic e ; H u b li T o w n , h a v in g  

re ce ive d  in fo rm a tio n  th a t K a lla p p a  (a cc u se d  N o . 1 ) u se d  M s 

lio u se  s itu a te  in  t lie  G riia n tik e ri la n e  a s a  com m ,on g a m in g  

lio u se , lod g ed  in fo rm a tio n  b e fo re  th e  R e s id e n t M ag istrate*  

F ir s t  C la ss, H u b li, an d  o b ta in o d  fro m  liim  a s p e c ia l w a rra n t 

in  o rd e r to  ra id  th e  house.

O n  F e b ru a ry  9, 1938, he ra id e d  th e h o u se  in  q u e s tio n , 
a tta ch e d  som e p la y in g  ca rd s a n d  som e ca sh , a n d  th e re a fte r 

se n t a ch arg e-sh eet a g a in st th e  s ix  accu sed .

T h e accused  denied lia v h ig  co m m itte d  th e  o fie n c e , 
co n te n d in g  th a t tlie g a m e  Galled pettin-ata w h ich  th e y  w e re  

p la y in g  w as a gam e o f s k ill, th a t  p la y in g  th e  g am e d id  n o t 

am o u n t to  g am in g  u n d e r th e  A c t  a n d  th a t th e  c o m p la in t  

' w as file d  a g a in st them  o u t o f sp ite .

T h e  le a rn e d  S u b -D iv is io n a l M a g istra te , in  th e  c o u rse  o f 

h is  ju d g m e n t, ob served  as fo llo w s :— ■

“  Before coiicluding I  may refov to anotker (!ontontion of the. defoncH! plt;adci’ 

tliat the play is oae in which skill pi'«domiiiat(5S so th a t the provisions
of the Gambling Act iu queistioii do not ajiply undoi's. 13 idem. There is no 
evidence that the .said play is ou<t involving skill to a xii’«J^ominating degree. 
Moreover, he relies on a ruling of Sind High Court in Mahomed Hasan and others 
V. E m p e r o r ,  [1937] A.I.R. Sind 99, ^yhiehlays down th a t when in a  garao the element^ 
of ehance most strongly predominate, it cannot he a game of toore skill, the tost 
being -wiiethor it  is chance or skill tha t predomiuatos. Section IS idem lays down 
that the provisions of the Act do not apply to any game of m e r e  s h i l l .  In. the oase 
of E a m a  N a r a y la l  v. E m p e r o r ,  15 Or. L. J . 276, the words ‘ more skill ’ have been, 
held to import the m 3 aning ‘ pure skill’. As regards the dofenco contiention th a t 
the •pa.wli -vvitjiess Exhibit 16 is not one belonging to the locality in (luostion, i t  may Ikj 
said that the provisions under s- 103 of the Criminal Procedure Code do not 
apply to searches under s. 6 of the Gambling Act so as to vitiate the search 
{mde Valvekar v. E m p e r o r ,  33 Or. L. J . 733 and E m p e r o r  v. Asltam, 9 Bom. L. B. 695 
efcc,)."
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I n  the  re s u lt  3ie c o n v ic te d  a cc u se d  ISTos. 1 , 3 , 4 a n d  5 a n d  

a c q u itte d  a cc u se d  ISFos. 2 a n d  6.

O n  app'eal, th e  le a rn e d  S e ssio n s Ju d g e  re v e rse d  

c o n v ic tio n s  a n d  sen ten ces, o b s e rv in g  a s fo llo w s : —

“  W e  can . t h e r e f o r e  t a k e  i t  t h a t  t h e  d e t a i l s  o f  t h e  g a m e  a s  g iv e n  b y  t h e  ■ w itneas 

a r e  c o r r e c t .  F r o i t t  t h i s  i t  i s  c l e a r  t h a t  t h e  g a m e  i s  n o t  a  g a i a e  o f  m e r e  c h a n c e  sis 

t h o u g h t  b y  t h e  l e a r n e d .  M a g i s t r a t e  h a t  t h a t  i t  i s  a  g a m a  o f  s k i l l .  A n  e le m e n t  o f  

a h a n e o  i s  c e r t a i n l y  t h e r e  i n  a n y  o f  t h e  p l a y e r s  g e t t i n g  g o o d  c a r d s .  B u t  t h i s  i s  s o  

i n  e v e r y  g a m e  o f  c a r d s .  T h e  l e a r n e d  P l e a d e r  f o r  t h e  a p p e l l a n t s  r e l i e s  o n  M a h o m e d  

H a s s a th  a n d  o th e rs  v .  E m p e r o r ,  [ 1 9 3 7 ]  A .L R .  S h id  9 9 .  T h e  f o l lo w in g  p r o p o s i t i o n  

h a s  b j e n  l a i d  d o w n  i n  t h i s  c a s e ,  ‘ N o  g a m e  can , b e  a  g a m e  o f  s k i l l  a l o n e ,  lu id  i n  

. a n y  ga,iu,e in, w h i c h  e v e n  g r e a t  s k i l l  i s  r e q u i r e d ,  c h a n c e  m u s t  p l a y  a, c e r t a i n  p a r t ,  

E y e n  a  s k i l l e d  p l a j ’e r  i n  a  g a r n i  o f  m i r e  s k i l l  m a y  b e  l u c k y  o r  u n l u c k y ,  s o  t h a t  e v e n  

s a  a  g-WUi o f  l a j r e  a k i l l  c h a n c e  m u s t  p l a y  i t s  p a r t .  B u t  i t  i s  n o t  n e c e s s a r y  t o  d e c id e  

i a  t e r m s  o f  m a t h e m a t i c a l  p r e c i s io n  t h e  r e l a t i v e  p r o p o r t i o n  o f  c h a n c e  t o  s k i l l  Avhen 

d i c i d i n g  w h e t h e r  a  g a i t t a  i s  a  g a m e  o f  m e r e  s k i l l  -w ith n i  t h e  p r o v i s i o n s  o f  « . 1 3  

a£  t h i  A s t .  W h i n  i n  a  g a a io  th&  e l e m e n t s  o f  c h a n c e  m o s t  s t r o n g l y  p r e p o n d e x a t e ,  

i t  c a n n o t  b a  a  g a u i s  o f  m o i 'e  s k i l l ’ . T h i s  a u t h o r i t y  i s  p e r t i n e n t l y  i n  p o i n t .  T h e  

p - d s ? n t  g a n i 3 c a l l e d  p s t t i n a - a ta  w h i c h  w a s  b e i n g  p l a y e d  b y  t h e  a c c u s e d  r e q u i r e s  i in  

a m  H iat o f  s k i l l .  A  j J l a y e r  w h o  is  n o t  s k i l f u l  e n o u g h  m a y  n o t  s u c c e e d  e v e n  i f  h o  g et*  

t h e  b j s t  c a r d s ,  w h i l e  a  s k i l f u l  p l a y e r  m a y  s u c c e e d  e v e n  i f  h e  d o e s  n o t  g e t  t h e  h e a t  

c a r d .  T h d  r e s u l t  d e p e n d s  o n  th e  s k i l l  d i s p l a y e d  b y  h i m  i n  i a , a n ip u l a t i n g  M s  c a r d s .  

T h a  g a a i j  i s  j u s t  l i k a  au3tioa o r  c o n t r a c t  b r id g e  ju l a y e d  i a  r e s p e c t a b l e  c l u b s .  B r id g e  

i s  p l a y e d  w i t h  s t a k a s  i n  s u c h  c l u b s ,  a n d  i n  c a s e  w e  w e r e  t o  h o l d  t h a t  e v e n ,  i n  t h e  c a s e  

O' b f i d ; ; ;  tU j  c h i : i 3 e  o f  a  p a r t i c u l a r  p l a y e r  g e t t i n g  g o o d  c a r d s  i s  t h e  d e c i s iv e  f a c t  o r  

w j  h a v e  t o  s a y  t h a t  g a m b l i n g  i s  g o in g  o n  e v e n  i n  s u c h  c l u b s .  C o n s id e r i n g  t h e s e  

e ir c t im s fc a a o e s  I  am . s a t i s f i e d  t h a t  t h e  g a r a a  i n d u l g e d  i n  b y  t h e  a c c u s e d  w a s  a  g a m e  

'Of s k i l l  w i t h i n  t b e  r u l e  l a i d  d o w n  i n  t h e  S in d  c a s e  q u o t e d  a b o v e .  S u c h  a  g a m e  i s  

p r o f c s e te d  b y  t h e  p r o v i s io n a  o f  s . 1 3  o f  t h e  B o m b a y  P r e v e n t i o n  o f  G a m b l in g  

A c t .  I  t h i r d f o r e  d o  n o t  t h i n k  t h a t  t h e  a c c u s e d  w e r e  g a m b l in g  a a  f o u n d  b y  th u  

l e a r n e d  M a g i s t r a t e . ”

T h e  G o v e rn m e n t o£ B o m b a y  a p p e ale d .

R . A , J a h a g in h r , Government Pleader, for th.e Crown,.
S. A. Desai, w it li G. A. Desai, fo r  a ll th e  a ccu se d .

G. R. Madhhavi, fo r a c c u s e d  N o . 1 o n ly .

B ro o m fie ld  Aa. 0 . J. T h e  a c c u se d  in  t h is  ca se  w e re  
iih a rg e d . w ith  o fie n ce s u n d e r ss. 4 a n d  5 o f th e  B o m b a y  

P re v e n tio n  o f G a m b lin g  A ct^ 1887^ a n d  w e re  c o n v ic te d  a a d  

■ordered to  p a y  fin e s  o f v a r y in g  a m o u n t. O n  a p p e a l, th e  

-Sessions Ju d g e  o f B h a rw a r  se t a sid e  th e  o o n v ic tio iis  a n d

1039
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1930 a c q u itte d  t lie  accused . T h e  G o v e rn m e n t o f B o m b a y  h as
emteeoe now  ap p ealed  a g a in st th e  o rd e r o f a c q u itta l.

D.
m e n tio n e d  v e ry  b rie fly . T h e

—  ̂ P o lic e  S u b -In s p e c to r o f H u b li, h a v in g  re ce iv e d  in fo rm a tio n

th a t a ccu se d  N o . 1 w a s u s in g  h is  h o u se a t H u b li as 

a com m on, g a in in g  h o u se, o b ta in e d  a s p e c ia l w a rra n t fro m  the- 

M a g is tra te  a n d  se arch e d  th e  h o u se  on P e b rn a ry  9, 19 38 . 

A t  th e  tim e  o f the r a id  se v e n  p e rso n s w ere fo u n d  s itt in g  in  

th e  ro o m  a n d  p la y in g  a  gam e o f c a rd s  aalled. j)e.ttin-ata fo r  
m o ney sta k e s. O ne o f th e  se ve n  p e rso n s a b sco n d e d , a n d  o f 

„ th e  six: w ho w ere ch arg e d  in  th e  case , on e, a ccu se d  N o . 2, 

w as e x a m in e d  as a w itn e ss. T h e  M a g istra te  a c q u itte d  
a cc u se d  N o . 6, an d  co n v icte d  N o s. 1 , 3 ,  4 a n d  5.

T h e  o n ly  p o in t th a t w as a rg u e d  in  th e  a p p e a l b e fo re  th e 

S e ssio n s Ju d g e  w as w h e th e r th is  gam e pettin-ata is  a. 

g a m b lin g  gam e o r n o t. T h e  gam e h a s b een th u s  d e scrib e d  

b y  accu se d  N o . 2 w ho, as I  sa y , w a s e x a m in e d  a s a w itness- 

in  th e  case , an d  w ho gave a d e m o n stra tio n  o f th e  gam e 

b e fo re  th e  M a g istra te  a n d  th e  S essio n s Ju d g e . T h e  game; 
is  p la y e d  b y  fo u r o r six  p e rso n s, each p la y e r  b e in g  d e a lt 

e ig h t ca rd s. A fte r th e  ca rd s a re  d e a lt th e  p la y e rs  m ake 

a  c a ll in  t u r n  c o n tra c tin g  to  m ake so m a n y  t r ic k s . T h e 

m a k e r o f th e  h ig h e st c a ll d e cla re s th e  tru m p  s u it . E a c h  o f 

th e  p la y e rs  c o n trib u te s  a c e rta in  sta k e , u s u a lly  one a n n a , 
to th e  p o o l. I f  th e  p la y e r w ho m ake s th e  h ig h e st c a ll m ake s 

the n u m b e r o f tr ic k s  he c o n tra c ts  to  m a k e , h e  ta k e s th e  

a m o u n t o f th e  p o o l; b u t  i f  he fa ils  he h a s to  c o n trib u te  an  

e q u a l a m o u n t to  th e  p o o l. So t h a t  a fte r th e  h a n d  is  p la y e d , 

i f  th e  h ig h e st b id d e r is  u n su c c e s sfu l, th e  p o o l is  d o u b le d . 

T h e gam e co n sists o f th re e  d e a ls. I f  in  th e t h ir d  b a n d  th e  

h ig h e st b id d e r is  su c c e ssfu l he ta k e s the w hole o f  th e  p o o l:  

i f  h e  fa ils  th e  p o o l is  d iv id e d  e q u a lly  am ong a ll  th e  p la y e rs  
in c lu d in g  th e  u n su c c e ssfu l fin a l b id d e r.

T h e  v ie w  ta k e n  b y  th e  le a rn e d  S e ssio n s Ju d g e  is  th a t 
it  ca n n o t be reg ard e d  as a gam e o f m ere ch a n ce , a n d  th a t
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th e re  is  a n  e le m e n t o f s ld ll in  it .  T lia t  is  p e rfe c tly  tru e , 
b u t iin f o r t u n a t e lj', it  is  n o t  th e  p o in t  wMcIl a ris e s  o n  th e  
c o n s tru c tio n  o f  th e  A e t. S e c tio n  13., w h ic h  is  th e  im p o rta n t 
se c tio n , sa y s  t h a t  n o th in g  in  th is  A c t  s h a ll be held, to  a p p ly  
to  a n y  gam e o f m ere s k ill w h e re v e r p la y e d . M ere s k ill 
]iie a n s  p u re  s k ill, s k ill an.d n o th in g  else. I t  is  s n fii.c ie n tly  
ob vious^ w e t h in k , w ith o u t re fe re n c e  to  a n y  a u th o rit ie s  
th a t a gam e in  w h ic h  th e re  is  a s u b s t a n t ia l e le m e n t o f 
ch an ce  c a n n o t be d e scrib e d  a s a gam e o f m ere s k ill o r  p u re  
s k ilL  T h e  g am e, w h ich  h a s  b een d e sc rib e d  in  th is  case, is  
s im ila r  to. th e  w e ll-k n o w n  g am e o f N a p . I t  is  a ra th e r 
e la b o ra te  fo rm  o f N a p , h a v in g  som e s im ila r it y  n o  d o u b t to 
c o n tra c t b rid g e . I  sh o u ld  s a y  m y s e lf t h a t  th e re  is  fa r  m o re 
ch a n ce  th a n  s k ill in  th e g am e. B u t^  in  a n y  ca se , it  c a m io t 
p o s s ib ly  b e d e n ie d  th a t th e re  is  a v e ry  s u b s ta n tia l e le m e n t 
o f ch an ce  in. it .  T h a t b e in g  so^ i t  is  n o t a gam e o f m.ere 
s k ill,  a n d  co m e s w ith in  th e  m is c h ie f o f th e  B o m b a y  
P re v e n tio n  o f  G a m b lin g  A c t .

T h e  le a rn e d  S essio n s Ju d g e  a p p e a rs to  h a v e  re lie d  on 
som e o b s e rv a tio n s  o f th e  le ar,n ed  J u d ic ia l C o m m issio n e r o f 
>Sind in  Mahomed Hussein v . Emjjeror!''' T h e  C o u rt 
w a s th e re  d e a lin g  w ith  a g am e c a lle d  C o rin th ia n  b a g a te lle , 
n o t a c a rd  g am e, an d  th e  o b s e rv a tio n  o f th e  le a rn e d  
J u d ic ia l C o m m issio n e r^  on w h ich  th e  S e ssio n s Ju d g e  re lie d , 
w a s as fo llo w s  (p . 99) :—
“ . . . no game can be a game of sldll alone, fcliat io3 any game in wliioh even 

.skill is roquii'ocl, clianoe must play a certain part, and we ttink there is 
force in thiti argiimeHt. Even a skilled player in a game of mere skill may be 
lueky or unlucky, so that we tliink that evtin in a game of more skill cliance m ust 
play its part. But we do not think tliat it is necessary to decide in terms of 
mathematical precision the relative proportion of chance to skill when deciding 
ŷhether a game id a game of mere skill within the pro visicns of e. 18. We are 
satisfied iu tlm particular case that ifc i;aynot be said that the game before us is 
a game of mere skOi, hecaufie it is qiiito clear to iis that the elements of ehanco 
moat strongly prex3onderate. Wo think, therefore, on the jjoint that the game iti 
a game of niere skill.”

I t  is  n o t v e ry  c le a r, I  th in k ^  th a t the le a rn e d  .Judge 
m .eant to  la y  dovvn th e  p ro p o s itio n  th a t th e  q u e stio n

Empbuok
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19S9 \vhetJiB r a gam e is  a g a m b lin g  gam e o r n o t d epend s on
empeeob w heth er rta n o e  ci* s k ill p re p o n d e ra te s in  it .  .B u t, i f  th a t

kallappa is  t ile  m e an in g  o f the o h s£ ];vatio n s cited^ w e ca n  o n ly  say
gtoappa re sp e c tfu lly  5 h u t  e m p h a tio a lly   ̂ t h a t  w e do n o t agree.

I t  h a s b een p o in te d  o u t in  Emperor v . Arjun SingliA) 
and King-Emferor v . Musa^^ th a t, u n d e r th e p ro v is io n s  o f 
the g a m b lin g  la w  as th e y fo rm e rly  stood  b e fo re  am endm ent^ 
th e q u e s tio n  w hether s k ill o r ohance p re d o m in a te s in  
a gam e w as o f im p o rta n ce . A s  the A c t  no w  sta n d s and in 
p a rtiq u la r in  v ie w  o f th e  p ro v is io n s  o f s. 13 it  is  c le a r th a t 
i f  a gam e is  p la y e d  fo r stakes^ it  a m o u n ts to  g a m in g  an d  
com es w ith in  th e  m isc h ie f o f th e  A c t, q u ite  irre s p e c tiv e  o f 
the q u e stio n  w hether chanoe o r s k ill p re d o m in a te s, p ro v id e d  
o f co u rse  th a t it  is  n o t a gam e o f m ere s k ill, th a t  is  to  s a y , 
a gam e in w h ich  th e re  is  no e le m e n t o f ch a n ce  a t  a ll. O f 
co u rse , i f  th e  element of chance in a game is so small as to be 
n e g lig ib le^ it may be reasonable to  ignore it. But that is 
not the case with the game w ith  which we are concerned 
here.

The le a rn e d  S essions Judge has observed, in  the course of 
his judgment that the game is just like auction or contract 
bridge p la y e d  in respectable clubs. H e  has, however, 
omitted to observe tw o  very important distin.ctions. The 
first is, that in the case of a club it is not usual for a charge 
to be made for the profit and benefit of the owner or 
occupier of the premises. In  the present case it is proved 
that all those participating in  the game p a y  fo u r a n n a s  for 
the benefit o f accused  No. 1, the owner of tlie  p re m ise s. T h e 
other point is that in the case o f a club th e  place is n o t open 
to any member o f the public, bu t only to members of the 
club and perhaps their guests. The facts h e re  clearly 
b rin g  the case within the definition of a common g a m in g s 
house in s. 4,

M r, Desai, who appears for th e  accused, took exlception 
to  the Magistrate’s o rd e r for confiscation of a sum of Rs. 48

(1929) 57 Cal. fi20. <2) (igio) 40 Mad. 550.
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w h io li appears to have been found lying on  the carpet 
round which the accused ‘were sitting. He sa y s  th a t the 
prosecution have not sh o w n  the connection between this 
m o n e y  and the gambling. The p o in t  does not appear to 
have been ta k e n  before the Sessions Judge, and in any case, 
we think, there is no substance in it. As the accused w e re  
playing cards for money a n d  this money was lying on the 
carpet on which they were playing, the connection between 
the money and the gambling is s u ffic ie n tly  obvious. W e  
think the convictions of the accused were right, and the 
Sessions Judge was not ju s tifie d  in interfering.

We, therefore, set aside the order of a c q u itta l passed by 
the Sessions Judge, and restore the convictions a n d  sentences 
o f  all the accused.

Order set aside.

Y . V. D,

E m pb k o b
tf.

K a l l a p p a
G d e a p p a

1939
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APPELLATE CIVIL.

Before Mr. Justice Lohur,

T H E  S U R A T  B O R O U G H  M U N I C I P A L I T Y ,  S U R A T  (original D bfekdant), 
Appelt-ant V. S A R I F A  K A R U N N I S S A  B E G U M  S A H E R ,  w ip e  o s  S A Y E D  

M U S T A F A  S A H E B  E D R O O S  (ob iom al Pr.AinTurE'), R espondent.*

Bombay Municipal Bortyugha Act {Born. Act X V I I l  o f 1935), aa. 104, 105, 203-^ 
Municipal taxes—Fari of claim time-barred—Oioner's protest—Distress uoarrant—■ 
Payment under protest—Suit fo r refund—Owrier not entitled io recover.

S e c t io n  2 0 3  o f  t h e  B o m b a y  M u n ic i p a l  B o r o u g h s  A c t ,  1 9 2 5 , p r o v id e s  a n  a l t e r n a t i T e  

p r o c e d u r e  f o r  t h e  r e c o v e r y  o f  t a x e s  b y  r a i t ,  a s  is  d e a r  f r o m  t h e  m a r g i n a l  n o t e .  T o  

s a c h  a  s u i t  t h e  p r o v i s io n s  o f  t h o  I n d i a n  L i m i t a t i o n  A c t  w o u ld  a j jp ly .

B u t  n o  b a i '  o f  l i m i t a t i o n  a p p l i e s  t o  a  M u n i c i p a l i t y  e x e r c i s in g  i t s  s p e c i a l  j j o w e r s  

u n d e r  bs. - 1 0 4  a n d  1 0 5  o f  t h e  A c t .

I n  1 9 3 4 , a  M u u i c i p a l i t y  s e n t  t h e  o w n e r  o f  a  c e r t a i n  h o u s e  a  b il l f o r  t h e  p a y m e n t  o f  

m o n e y  in  r e s p e c t  o f  c e r t a i n  m u n i i - ip a l  t a x e s  in c lu d in g  a r r o a r s  f o r  t h e  y t a r  1 9 2 3 .

* S e c o n d  A p p e a l  N o .  6 8 5  o f  1 9 3 7  ( w i t h  S e c o n d  A p p e a l  N o . 6 8 6  o f  1 9 3 7 ) .
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