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granted. I am unable to read tlie sentence quoted above 
as meaning anytMng beyond wliat I bave just summarised. 
In my opinion that observation in tbe judgment does not 
afieot tlie considerations wbieb made me bold that tbe ConTt 
is not concerned witb tbe question wbetber tbe execution 
of tlie decree in Jimagadb is time barred.

Issue ISFo. I vvill be found in tbe negative, and issue No. 2 
in tbe affirmative. There will, tber. fore, be a decree for tbe 
plaintiff against defendant No. .1 as pra,yed.

Attorneys for plaintiff : Messrs. B J i a i t  S  G o .

Attorneys for defendant No. i : Messrs. G u la m u M .,  

N o o r a n i  S  G o .

Attorneys for defendant No. 2 : Messrs. O h o h s e y  &  G o .

Suit decreed.
A \ K . A.

APPELLATE CRIMINAL.

ISS9 
May 0

Before Mr. Justice, B. J . Wadia and Mr, Justice Kania.

EMPEBOE V.  JHINA S01L4. a n d  o t h e e s  ( o e i g i s - a l  Acotjsep N o s .  I t o  3).*

Criminal Procedure Cade [Act F  of 1898), ss. 297,537—Ji^dge, to explain law to jury— 
Provision imperative—Omission to explain—Effect— Verdict of jury—’No reason to 
interfere vnless jjerverse—Indian Penal Code {Act X L V  of 1860), ss, 299, BOO, 802.

The proTisiou contained in s. 297 of the Criminal Procedure Code, 1898, is 
im psrativeandincasestiiedT O tlithelie lpofajurjitistbe cleardnty  of the judge 
to explain whafc in law are the osaotttial requisites of an offence and what must be 
proved to coasfcitute that oflancc. The esplanation 1(3 necessary in a ll cases and it 

certainly very imporfcant in a case whore the charge is one of murder.

At a Jury trial of three p^risons accused of an offonco of murder the Sessions Judgo 
omitted to explain the lavr to the jury. The trial ended in the acquittal of the
a:icu3od. The Gorernai'jut having appealed :—

Seld, that although it was the bounden duty of the judge to explain the law to 
the jury before dealing wi1;ili the evidence, the omission to explain the provisions 
contained in ss. 299 and 300 of the Indian Penal Code had not been such as could be 
said to hare occasioned a failure of justice.

* Oriminal Appeal N'o. 493 of 1938.



Eyiipcroi- x , Paltun referred, to.

W Iie i 'e ,  a p : ir t .  f r o m  t h e  o n x is s io a  ’.o  e x p l a i n  t l ie  Im v , th e ' ScsiH ioua J u d g e  .s u m m e d  E m p e e o r

,ip  t h e  t n i d e n e t ;  v t i r y  c l e a r l y  a m i  f f t i i i y  o a  b o t h  s id e s ,  a n d  l e f t  t l ic  m a t t e r s  ■ffhicli 

ivere ■n'iUiin th e  for t h e i r  e o x is id c -ra tio n  :—

Held, th a t tli'.a'o "fi'as no rca.-on to in ter iere  ■with the vci’diet.

Emjieroy w  Bed Lali,^“  ̂ referred lo.

Criminal Appeal agciinst an o r d e r  of acqnittal passed "by 
:D. Y. Yyas. Bessioiis Judge, Surat.

M u r d e r .

S o m a  (a c o T is e d  N o ,  3 )  w a s  t b e  i a f h e r  o f  J l i i i i a  a n d  B a y  l a

■ (a c c u s e d  N o b . 1 a n d  2 ) .

On M a y  5, 1938, a  m a r r i a g e  p r o c e s s i o n  w a s  p r o c e e d i n g  

a t  l a m p l i g l i t  t o w a r d s  M a h ' a n .  t l i e  o c c a s i o n  b e i n g  t h e  

m a r r i a g e  o f  o n e  J o g i .

R a n c I il3 ,o d  B t i i l a  ( d e c e a s e d )  w t o  i i a d  g o n e  t o  B i l l i m o r a  

t o  g e t  a  w e d d i n g  p r e s e n t  f o r  t h e  b r i d e g r o o m  j o i n e d  t l i e  

p r o c e s s i o n  a l o n g  m t l i  M s  w i f e ,  b e r  p a r e n t s ,  a n n t  a n d  a  l i t t l e  

c l i i lc l .  T l i e  c h i ld  w a n t i n g  t o  e a s e  b e r s e l f .  t b e  d e c e a s e d  

s t a y e d  b e h i n d  w i t h  h i s  f a m i l y .

I t  w a s  a l l e g e d  t h a t  t h e  t h r e e  a c c u s e d  a l o n g  w i t h  a  p e r s o n  

c a l l e d  G h a n ld c a  c a m e  u p  s h o u t i n g  w h e n  t h e  f i r s t  a c c u s e d

g a v e  t h e  d e c e a s e d  b l o w s  w i t h  a  p e n - k n i f e ,  w h i l e  t h e  s e c o n d  

a n d  t h i r d  a c c u s e d  h e l d  h i m .

T h e  accused A v e re  |) tit up for t r i a l ; accused No. 1  under 
s. 302 of the  Ind ian  Penal Code and accused N o s .  2  and 3 
nnder s. 302 read w ith s. 114 of the Code.

T h e  d e f e n c e  w a s  t h a t  t h e  d e c e a s e d  a n d  C h a n l^ k a  w e r e  

t h e  a g g r e s s o r s  a n d  t h a t  t h e  f o r m e r  w a s  a c c i d e n t a l l y  h i t  b y  

t h e  t h r u s t  o f  a  p e n k n i f e  i n  t h e  h a n d s  o f  t h e  l a t t e r .  I n  t h e  

■ a lt e r n a t iv e j  t h e  a c c u s e d  p l e a d e d  r i g h t  o f  p r i v a t e  d e f e n c e .

T h e  l e a r n e d  S e s s i o n s  J u d g e ,  a g r e e i n g  w i t h  t h e  u n a n i m o u s  

v e r d i a t  o f  t h e  j u r y j  a c q u i t t e d  t h e  a c c u s e d .

T h e  C T O v e rn n ien t  o f  B o m b a y  a p p e a le d .

(1933) 60 Bom. 599, t , e. (1932) 34 Bom. L. E . 896^
sto-ii Bk Ja 6—2a
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^  B .  G .  M m ,  Assistant Governnient Pleader, for tlie Crown.
f f  Gorman, w i t l i  V. N. OJihatraqxiti, f o r  t h e  a c c u s e d .

j E E f - i  S o m a

B .  J .  W adia, TIils i s  a n  a p p e a l  b y  t h e  G o v e r n m e n t  

o f  B o m b a y  a g a i n s t  t h e  a c q u i t t a l  o f  t h e  a c c u s e d  o n  

t h e  c h a r g e  o f  m u r d e r  a n d  a b e t m e n t  o f  t h e  c o m m i s s i o n  o f  

t h e  o f i e n c e  o f  m u r d e r .  T h e  t h i r d  a c c u s e d  i s  t h e  f a t h e r  

o f  t h e  f i r s t  a n d  s e c o n d  a c c u s e d  w h o  a r e  b r o t h e r s .  T h e  

c h a r g e  a g a i n s t  t h e m  Nvas t h a t  t h e  f i r s t  a c c u s e d  o n  o r  a b o u t  

] \ I a j  5 ,  1 9 3 8  a t  a b o u t  9 - 3 0  p . m .  a t  M a l v a n  d i d  c o m m i t  

m u r d e r  b y  i n t e n t i o n a l l y  c a u s i n g  t h e  d e a t h  o f  E a n c h h o d  

B h u l a  o f  Y a s a n ,  a n d  t h a t  t h e  s e c o n d  a n d  t h i r d  a c c u s e d  

a b e t t e d  t h e  c o m m i s s i o n  o f  t h e  s a i d  o f f e n c e  o f  m u r d e r  b y  

t h e  f i r s t  a c c u s e d ,  a n d  t h e r e b y  c o m m i t t e d  a n  o f f e n c e  u n d e r  

s .  3 0 2  o f  t h e  I n d i a n  P e n a l  C o d e  s o  f a r  a s  t h e  f i r s t  

a c c u s e d  w a s  c o n c e r n e d ,  a n d  u n d e r  s s .  3 0 2  a n d  1 1 4  o f  t h e  

I n d i a n  P e n a l  C o d e  so  f a r  a s  t h e  s e c o n d  a n d  t h i r d  a c c u s e d  

Were c o n c e r n e d .  T h e  a c c u s e d  w e r e  t r i e d  b y  t h e  l e a r n e d  

S e s s io n s  J u d g e  a t  Surat w i t h  t h e  help o f  a jury. T h e  jury 
u n a n i m o u s ly  c a m e  t o  t h e  c o n c l u s i o n  t h a t  t h e  a c c u s e d  w e r e  

n o t  g u i l t y  o f  the o f f e n c e s  with which they w e r e  c h a r g e d ,  

a n d  the l e a r n e d  J u d g e  a g r e e in g  with the verdict o f  the jury 
acquitted a n d  d i s c h a r g e d  t h e  accused o n  August 5 ,  1 9 3 8 ^

The facts leading up to the alleged offence are that on 
the day in cj_uestion (May 5 ,  1 9 3 8 )  there was a marriage 
procession proceeding from the village of Vasan towards 
Malvan at about lamplight. Yasan is in the Cliikhli taluka, 
while Malvan is in the taluka of Bulsar. The occasion 
of the procession was the marriage of one Jogi, son of 
Bliangia Lala. Several persons from Yasan joined the 
procession including the wife of the deceased, her parents 
and her aunt. The deceased who had gone to Billimora 
to get a wedding present for the bridegroom joined the 
procession later. The procession Was on the move' after 
lamplight, but as the little child of the deceased wanted to- 
ease herself, the deceased, his wife, her parents and her
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1939aunt stayed beliiiid. TJiereiipoii the three accused came 
up along with one Gliankka, followed hy another person, Eiipbbob 
Ukadia Lala. It is alleged that the first accused shouted, Jhhta so m a  

"'Where is the Khaiidhad ? The deceased Ilanolihod b. J. iJiw J. 
said that he was there. It is further alleged that, thereupon, 
the third accused caught the deceased by the neck, and the 
second accused held his hands, and the first accused started 
giving liim blows with a penknife : the deceased fell down 
and died almost instantaneoush. The defence of the 
îccused was that they were not the ag^'essors; the 

aggressors were the deceased and Chanldva ; that there was 
a scufle, and that the deceased w-as hit accidentally bj a 
thrust of the penknife in the hand of Chankka who really 
intended the blow for the first accused. In the alternative, 
the accused alleged that they killed the deceased in esiercise 
of their right of private defence, viz., defending their person 
against the attacks of the deceased and Chankka. The first 
■accused in the afternoon of the next da}* made a complaint 
in which he charged Chankka and the deceased, not knowing 
that he was dead, with having attacked his brother (sccond 
accused) and als3 himself wh.en he went to help his brother.
There was a long trial, several witnesses were examined on 
behalf of the prosecution, but no evidence was led on behalf 
•of the accused, and the learned Sessions Judge summed 
up the case at great length to the jury. As X have stated 
before, the jury came to the unanimous conclusion that the 
accused were not guilty, and the learned Judge agreeing 
with the verdict of the jury ordered their acquittal and 
■discharge.

The main groimds of appeal are: ( a )  that the direction 
given by the Judge to the jury as to the consideration of the 
alternative defences was not proper and should have been 
placed more clearly ; ( b )  That the point whether there "was 
occasion for reasonable apprehension in the mind of the 
opponents (accused) justifying the killing of the deceased 
"was not explained to the jury in a proper way ; fcj that
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h a v i n g  r e g a r d  t o  t l i e  m e d i c a l  e v i d e n c e  a n d  t o  t l i e  c o n d u c t  o f  

EiiPEEOB t l i e  f i r s t  a n d  s e c o n d  o p p o n e n t s  a f t e r  t l i e  c o m m i s s i o n  o f  t l i e

j H ix i’soniA m u r d e r ,  a n d  t o  t l i e  f a c t s  s t a t e d  i n  t l i e  c o i m t e x - c o i i i p l a i n t  o f

B J . l m i a  j .  t l i e  f i r s t  o p p o n e n t ,  t l i e  v e r d i c t  o f  t h e  j u r y  w a s  n n r e a s o n a b l e  

a n d  m i j u s t ; a n d ,  l a s t b , ,  {d) t h a t  t h e  p o i n t  a s  t o  w h y  t h e  

o p p o n e n t s  h a p p e n e d  t o  b e  o n  t h e  s p o t  w a s  n o t  p u t  t o  t h e  

j u r y  i n  r e s p e c t  o f  i t s  b e a r i n g  o n  t h e  p o s s i b l e  g u i l t  o f  

t h e  o p p o n e n t s .  T h e  G o v e r n m e n t ,  t h e r e f o r e ,  p r a y  t h a t  t h e  

o r d e r  o f  a c q u i t t a l  b e  s e t  a s i d e  a n d  t h e  a c c u s e d  d e a l t  w i t h  

a c c o r d i n g  t o ,  t h e  l a w ,  a n d ,  i f  n e c e s s a r y ,  p r o c e s s  b e  o r d e r e d ,  

t o  i s s u e  a g a i n s t  t h e  a c c u s e d  u n d e r  s .  4 2 7  o f  t h e  C r i m in a l  

P r o c e d u r e  C o d e .

T h e  G o v e r n m e n t  h a v e  l o d g e d  t h i s  a p p e a l  u n d e r  s .  4 1 7  o f  

t h e  C r im in a l  P r o c e d iu ’e jC o d e  NAdiich l a y s  d o w n  t h a t  t h e  l o c a !  

G o v e r n m e n t  m a y  d i r e c t  t h e  p u b l i c  p r o s e c u t o r  t o  p r e s e n t  a n  

a p p e a l  t o  t h e  H i g h  C o u r t  f r o m  a n  o r i g i n a l  o r  a p p e l l a t e  o r d e r -  

o f  a c q u i t t a l  p a s s e d  b y  a n y  C o u r t  o t h e r  t h a n  a  H i g h  C o u r t .  

I t  i s  p r o v i d e d  b y  s . 4 1 8  [1] t h a t  a n  a p p e a l  m a y  l i e  o n  

a  m a t t e r  o f  f a c t  a s  w e l l  a s  a  m a t t e r  o f  l a w ,  e x c e p t  w h e r e  t h e  

t r i a l  W a s  b y  a  j u r y  i n  w h ic h  c a s e  t h e  a p p e a l  s h a l l  H e  oxi 

a  m a t t e r  o f  l a w  o n ly .  U n d e r  s .  4 2 3  {2) i t  i s  p r o v i d e d  t h a t  

n o t h i n g  c o n t a i n e d  i n  t h e  s e c t i o n  s h a l l  a u t h o r i s e  t h e  Court-- t o  

a l t e r  o r  r e v e r s e  t h e  v e r d i c t  o f  t h e  j u r y  , u n l e s s  i t  i s  o f  o p i n i o n  

t h a t  s u c h  v e r d i c t  i s  e r r o n e o u s  o w i n g  t o  a  m i s d i r e c t i o n  b y  

t h e  J u d g e ,  o r  t o  m i s u n d e r s t a n d in g  o n  t h e  p a r t  o f  t h e  j u r y  o f  

t h e  la w  a s  l a i d  d o w n  b y  h im .  A n  a p p e a l ,  t h e r e f o r e ,  l i e s  i n  

c a s e s  t r i e d  b y  t h e  o n  q u e s t i o n s  o f  l a w  o n l y ,  a n d  u n d e r  

t h e  c r i m in a l  p r o c e d u r e  t h e  v e r d i c t  o f  t h e  j u r y  i s  t o  b e  

c o n s id e r e d  f i n a l  w h e r e  t h e r e  i s  n o  e r r o r  o f  l a w  o r  m i s u n d e r ­

s t a n d i n g  o n  t h e  p a r t  o f  t h e  j u r y  o f  t h e  l a w  a s  l a i d  d o w n  b y  

t h e  J u d g e ,  o r  a n y  m i s d i r e c t i o n  b y  t h e  J u d g e ,  a n d  t h e  J u d g e -  

h a s  a g r e e d  w i t h  t h e  v e r d i c t  o f  t h e  j u r y .

I t  w a s  c o n t e n d e d  o n  b e h a l f  o f  t h e  C r o w n  t h a t  t h e r e  w a s -  

a  m i s d i r e c t io n  i n  s o  f a r  a s  t h e  l e a r n e d  J u d g e  d i d  n o t  e x p o u n d  

t h e  l a w  r e l a t i n g  t o  t h e  o f f e n c e s  t o  t h e  ju x } ' .  I t  i s  t r u e  t h a t
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i  11 t l i e  I i e a d s  o f  t l i e  c h a r g e  t o  t h e  j u r y  t h e r e  i s  n o  r e f e r e n c e

t o  t h e  s e c t i o n s  u n d e r  w h i c h  t h e  a c c u s e d  a r e  c h a r g e d .  U n d e r  E a irm os
^  V .

s . 2 9 7  o f  t h e  C r i m in a l  P r o c e d u r e  C o d e  i t  i s  t h e  d u t y  o f  t h e  J h ik a  Soma 

J u d g e  t o  e x p l a i n  t o  t h e  j u r y  a,11 t h e  e s s e n t i a l  e l e m e n t s  o f  t h e  b . j . F aJia  J. 
o f f e n c e s  c h a r g e d  a g a i n s t  t h e  a c c u s e d  a n d  t o  g i v e  d i r e c t i o n s  

o n  t h e  la 'w  s o  a s  t o  m a k e  t h e  l a  tv c l e a r  i n  r e l a t i o n  t o  t h e  f a c t s  

o f  t h e  c a s e  a n d  t h e  e v i d e n c e  a d d u c e d .  E v e n  t h e  m e r e  r e a d ­

i n g  o f  t h e  s e c t i o n s  t o  t h e  j u r y  d o e s  n o t  a m o u n t  t o  a n  e x p l a n a ­

t i o n  o f  t h e  l a w .  K o r  c a n  t h e  J u d g e  r e ly  o n  t h e  f a c t  t h a t  

a d v o c a t e s  o n  b o t h  s i d e s  h a d  e s p i a i n e d  t h e  l a w  t o  t h e  j u r y .

T h e  J u d g e  m u s t  l a y  d o w n  t h e  l a w  h y  w h ic h  t h e  j u r y  i s  t o  b e  

g u i d e d .  T h i s  p r o v i s i o n  i s  i m p e r a t i v e ,  a n d  i t  c a n n o t  h e  t o o  

e m p h a t i c a l l y  s t a t e d  t h a t  i n  c a s e s  t r i e d  w i t h  t h e  h e l p  o f  

a  j u r y  i t  i s  t h e  c l e a r  d u t y  o f  t h e  J u d g e  t o  e x p l a i n  w h a t  i n  l a w  

a r e  t h e  e s s e n t i a l  r e q u i s i t e s  o f  a n  o f f e n c e  a n d  w h a t  m u s t  h e  

p r o v e d  t o  c o n s t i t u t e  t h a t  o f f e n c e .  T h a t  t h e  p r o v i s i o n  o f  

t h e  C o d e  i s  m a n d a t o r y  w a s  a g a i n  l a i d  d o w n  r e c e n t l y  h y  t h e  

P u l l  B e n c h  i n  Emperor v .  Puttan Hassan,̂ '̂ '̂  a n d  i t  i s  i n d e e d  

s u r j^ r is in g  h o w  a  S e s s i o n s  J u d g e ,  w h o  i s  u s u a l l y  a  m a n  o f  

c o n s i d e r a b l e  e x p e r i e n c e ,  c a n  p r o c e e d  t o  c h a r g e  t h e  j u r y  

w i t h o u t  i n  t h e  f i r s t  i n s t a n c e  e x p l a i n i n g  t h e  l a w  o n  t h e  s u b j e c t .

S u c l i  e x p l a n a t i o n  i s  n e c e s s a r y  i n  a l l  c a s e s ,  a n d  i s  c e r t a i n l y  

v e r y  i m p o r t a n t  i n  a  c a s e  w h e r e  t h e  c h a r g e  i s  o n e  o f  m u r d e r .

I t  i s  i n c u m b e n t  u p o n  t h e  J u d g e  t o  e x p l a i n  w h a t  i s  c u l p a b le  

h o m i c i d e  u n d e r  s . 2 9 9  o f  t h e  I n d i a n  P e n a l  C o d e ,  a n d  

u n d e r  w h a t  c i r c u m s t a n c e s  c u l p a b l e  h o m i c i d e  a m o u n t s  t o  

m u r d e r ,  a n d  u n d e r  w h a t  c i r c i m i s t a n c e s  i t  d o e s  n o t ,  u n d e r  

s .  3 0 0 .

A n  i m p o r t a n t  n o n - d i r e c t i o n  t o  t h e  j m w ,  o r  a n  o m i s s i o n  t o  

d i r e c t  t h e m  o n  a n  i m p o r t a n t  p o i n t ,  a m o u n t s  t o  a  m i s d i r e c ­

t i o n  ; b u t  w e  m u s t  r e a d  s .  2 9 7  a l o n g  w i t h  t h e  p r o v i s i o n s  

o f  s ,  5 3 7  o f  t h e  C o d e .  I n  t h a t  s e c t i o n  i t  i s  l a i d  d o w n  

t h a t  ‘ " - s u b j e c t  t o  t h e  p r o v i s i o n s  h e r e i n b e f o r e  c o n t a i n e d  

n o  f i n d i n g ,  s e n t e n c e  o r  o r d e r  p a s s e d  b y  a  c o u r t  o f  c o m p e t e n t  

j u r i s d i c t i o n  s h a l l  b e  r e v e r s e d  o r  a l t e r e d  o n  a c c o u n t  o f  a n y

(1935) 60 Bom. 59®, #, b.
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^  e r r o r ,  o m i s s i o n  o r  i r r e g u l a r i t y  ( a s  m e n t i o n e d  i n  s u b - c l .

Ejipekob ( a )  o f  t h a t  s e c t i o n )  o r  o f  t l i e  o m i s s i o n  t o  r e v i s e  a n y  l i s t  o f

Jhika’soma j u r o r s  o r  a s s e s s o r s  i n  a c c o r d a n c e  w i t h  s .  3 2 4  o r  o f  a n y

iJ. J. l i f l i f # n i i s d i r e c t i o n  i n  a n y  c h a r g e  t o  a  j u r y  u n l e s s  s u c h  e r r o r ,

o m i s s i o n ,  i r r e g u l a r i t y , o r  m i s d i r e c t i o n ,  h a s  i n  f a c t  o c c a s i o n e d  

a  f a i lu r e  o f  j u s t i c e . ”  T h e r e  a r e ,  t h e r e f o r e ,  t h r e e  c a t e g o r i e s  

c o m in g  u n d e r  t h i s  s e c t i o n ,  f i r s t ,  w h e r e  t h e r e  i s  a n  e r r o r ,  

o m i s s i o n ,  o r  i r r e g u l a r i t y , i n  a n y  s t a g e  o f  a  t r i a l  o r  e n q u i r y  o r  

p r o c e e d i n g  ; s e c o n d l y ,  w h e r e  t h e r e  i s  a n  o m i s s i o n  i n  r e v i s i n g  

t h e  l i s t  o f  j u r o r s  o r  a s s e s s o r s ,  a n d ,  t h i r d l y , i n  t h e  c a s e  o f  

m i s d i r e c t i o n  i n  t h e  c h a r g e  t o  t h e  j u r y . I t  i s  n e c e s s a r y ,  h o w ­

e v e r ,  t h a t  t h e  m i s d i r e c t i o n  s h o u l d  h e  s u c h  a s  t o  o c c a s i o n  

f a i lu r e  o f  j u s t i c e ,  s u c h  f a i lu r e  o f  j u s t i c e  a s  w o u l d  v i t i a t e  t h e  

t r i a l  o r  p r o c e e d in g s .  T h e  m i s d i r e c t i o n  c a u s i n g  f a i l u r e  o f  

j u s t i c e  m a y  a t  t i m e s  a r i s e  i n  r e l a t i o n  t o  t h e  c a s e  f o r  t h e  

p r o s e c u t i o n ; h u t  i n  t h e  m a j o r i t y  o f  c a s e s  t h e  e S e c t  o f  

a  m i s d i r e c t i o n  t o  t h e  j u r y  c o m e s  u p  f o r  c o n s i d e r a t i o n  o n  t h e  

g r o u n d  t h a t  i t  h a s  p r e j u d i c i a l l y  a f f e c t e d  t h e  a c c u s e d .  

T h e r e  i s ,  h o w e v e r ,  n o  g r o u n d  f o r  b r o a d l y  a s s u m i n g  t h a t  

i f  e v e n  a  m a n d a t o r y  p r o v i s i o n  o f  t h e  C o d e  i s  i n f r i n g e d ,  t h e  

r e s u l t  i n  a l l  c a s e s  m u s t  b e  t o  v i t i a t e  t h e  t r i a l  i r r e s p e c t i v e  o f  

w h e t h e r  i t  h a s  o r  h a s  n o t  o c c a s i o n e d  f a i l u r e  o f  j u s t i c e .  I t  

w a s  u n d o u b t e d l y  t h e  b o u n d e n  d u t y  o f  t h e  S e s s i o n s  J u d g e  t o  

e x p la i} !  t h e  l a w  t o  t h e  j u r y  b e f o r e  d e a l in g  w i t h  t h e  e v i d e n c e ,  

b u t  1  d o  n o t  t h i n k  t h a t  t h e  o m i s s i o n  t o  r e a d  a n d  e x p l a i n  t h e  

r e l e v a n t  s e c t i o n s  in  t h i s  c a s e  h a s  b e e n  s u c h  a s  c a n  b e  s a i d  t o  

h a v e  o c c a s io n e d  a  f a i lu r e  o f  j u s t i c e .  I t  Was p o i n t e d  o u t  t o  

u s  b y  t h e  l e a r n e d  c o u n s e l  f o r  t h e  a c c u s e d  t h a t  t h i s  g r o u n d  

w a s  n o t  e v e n  t a k e n  b y  G o v e r n m e n t ,  b u t  t h a t  w o u l d  n o t  

d e b a r  t h e  p r o s e c u t i o n  f r o m  u r g i n g  i t  i n  t h e  a p p e a l .

T h e  o n l y  o t h e r  g r o u n d  t h a t  w a s  m e n t i o n e d  t o  u s  w a s  

t h a t  t h e  a l t e r n a t i v e  d e f e n c e ,  v i z . ,  t h a t  t h e  a c c u s e d  a c t e d  i n  

s e l f - d e f e n c e  o r  d e f e n c e  o f  t h e i r  p e r s o n ,  w a s  n o t  f u l l y  

a n d  p r o p e r ly  e x p l a in e d  t o  t h e  j u r y .  T h e  l e a r n e d  J u d g e ,  

h o w e v e r ,  c l e a r ly  p o i n t e d  o u t  t h e  a l t e r n a t i v e  d e f e n c e  

t o  t h e  j u r y ,  a n d  W e f in d  i t  s t a t e d  h y  t h e  J u d g e  i n
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p a r a .  4  o f  l i i s  c l i a r g e  t o  t h e  j u r y  t h a t  i t  w a s  s u g g e s t e d  ^

t h a t  i t  w a s  t h e  d e c e a s e d  w h o  w a s  t h e  a g g r e s s o r  a n d  Em pseor 

■ c a u se d  s e r i o u s  i n j u r i e s  t o  t h e  s e c o n d  a c c u s e d ,  a n d  t h a t  jh in a  Soiia  

a  r e a s o n a b l e  a p p r e h e n s io n  a r o s e  i n  t h e  m i n d  o f  t h e  a o c u s e d  jj. j .  ]^ ia  j .  
a h o u t  t h e i r  o w n  s a f e t y ,  a n d  t h a t  o n  a c c o u n t  o f  t h a t  a p p r e ­

h e n s i o n  t h e y  a t t a c k e d  t h e  d e c e a s e d  i n  s e l f - d e f e n c e  a n d  k i l l e d  

h i m .  A t  t h e  e n d  o f  h i s  l o n g  s u m m i n g - u p  t h e  l e a r n e d  J u d g e  

a l s o  t o l d  t h e  j u r y  t h a t ,  a l t h o u g h  t h e  d e f e n c e  o f  s e l f - d e f e n c e  

w a s  n o t  r a i s e d  b y  t h e  a c c u s e d  a n d  w a s  n o t  s u g g e s t e d  i n  

t h e  c r o s s - e x a m i n a t i o n  o f  t h e  p a o s e c u t i o n  w i t n e s s e s ,  a n d  

a l t h o u g h  i t  w a s  i n c o n s i s t e n t  w i t h  t h e  o t h e r  d e f e n c e  p u t  f o r ­

w a r d  b y  t h e  a c c u s e d ,  i t  w a s  s t i l l  o p e n  t o  t h e  j u r y  t o  c o n s i d e r  

i t  a n d  t o  s e e  w h e t h e r  i n  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  i t  w a s  

m a d e  o u t  o r  n o t .  T h e  l e a r n e d  J u d g e  w a s  r i g h t  i n  p u t t i n g  

t h i s  a l t e r n a t i v e  d e f e n c e  t o  t h e  j u r y  f o r  t h e i r  c o n s i d e r a t i o n  

i n  t h e  w a y  h e  d i d , I t  w a s ,  h o w e v e r ,  o p e n  t o  t h e  j u r y  t o  c o m e  

t o  t h e  c o n c l u s i o n  o n  t h e  e v i d e n c e  o f  t h e  w i t n e s s e s ,  w h o m  t h e y  

h a d  s e e n  a n d  w h o m  t h e y  h a d  h e a r d ,  t h a t  t h e  p r o s e c u t i o n  

h a d  f a i l e d  t o  e s t a b l i s h  t h e  c a s e  a g a i n s t  t h e  a c c u s e d .  I n  

a  c r i m i n a l  t r i a l  t h e  p r e s u m p t i o n  o f  i n n o c e n c e  i s  a l w a y s  i n  

f a v o u r  o f  t h e  a c c u s e d  t i l l  h e  i s  f o u n d  g u i l t y ,  a n d  h e  i s  a l s o  

e n t i t l e d  t o  t h e  b e n e f i t  o f  a  r e a s o n a b l e  d o u b t .  E v e n  i f  t h e  

•d e fe ^ ic e s  t a k e n  u p  b y  t h e  a c c u s e d  i n  t h e  a l t e r n a t i v e  W’ere 
i n c o n s i s t e n t ,  t h a t  w o u l d  n o t  n e c e s s a r i l y  p r o v e  t h a t  t h e  

e v i d e n c e  l e d  o n  b e h a l f  o f  t h e  p r o s e c u t i o n ,  w h o  m u s t  e s t a b l i s h  

t h e  g u i l t  o f  t h e  a c c u s e d ,  s h o u l d  h a v e  b e e n  b e l i e v e d  b y  t h e  

j u r y .  I t  w a s  f o r  t h e  j u r y  t o  c o n s i d e r  what Weight t h e y  

s h o u l d  a t t a c h  t o  t h e  e v i d e n c e  t h a t  w a s  l e d  b e f o r e  t h e m .

A p a r t  f r o m  t h e  o m i s s i o n  t o  e x p l a i n  t h e  l a w ,  t h e  l e a r n e d  

J u d g e  s u m m e d  u p  t h e  e v i d e n c e  v e r y  c l e a r l y  a n d  f a i r l y  

o n  b o t h  s i d e s ,  a n d  l e f t  t h e  m a t t e r s  w h ic h  w e r e  w i t h i n  t h e  

p r o v i n c e  o f  t h e  j u r y  e n t i r e l y  f o r  t h e i r  c o n s i d e r a t i o n .  U n d e r  

t h e  c i r c u m s t a u c e s ,  we  s e e  n o  r e a s o n  t o  i n t e r f e r e  w i t h  t h e  

v e r d i c t .  K o  C o u r t  w i l l  i n t e r f e r e  w i t h  t h e  v e r d i c t  o f  

•a j u r y ,  e v e n  i f  i t  m a y  i t s e l f  t h i n k  d i f f e r e n t l y  o f  t h e  e v i d e n c e ,

■or b e c a u s e  i t  t h i n k s  t h a t  a n o t h e r  j u r y  m a y  h a v e  c o m e  t o  ;
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^  a  d i i f e r e i i t  c o n c lu s i o n .  T o  l i g h t l y  i n t e r f e r e  w i t l i  t h e  T e r c l ic t  

smpeeob o f  a  j u r y  w i t l i  U’-Iiioli t l i e  S e s s i o n s  J u d g e  l i a s  a g r e e d  w o u l d  

J ih x a 'so ju  b e  t o  reduce trial b y  j u r y  i n  tliis c o u n t r } '  t o  a  farce. There 
B .j .  j . i s  a  c a s e  r e p o r t e d  i n  Emperor w  Bed Lali^' w h e r e  t h e  S e s s i o n s  

J u d g e  h a d  d i s a g r e e d  w i t h  t h e  v e r d i c t  o f  t h e  j u r y  a n d  

s n h m i t t e d  t h e  c a s e  u n d e r  s ,  3 0 7  o f  t h e  C r i m in a l  P r o c e -  

d u r e  C o d e  t o  t h e  H i g h  C o u r t ,  a n d  y e t  t h e  H i g h  C o u r t  h e l d  

t h a t ,  u n l e s s  t h e r e  w a s  a n y  p e r v e r s i t y  i n  t h e  v e r d i c t  o r  a n y  

m is d ir e c t io n , ,  t h e r e  w a s  n o  r e a s o n  w h y  t h e y  s h o u l d  u ite s ife r e -  

w i t h  t h e  v e r d ic t .

Takhig all the facts of the case and the evidence into 
consideration, I oni of opinion that the appeal fails and 
must he dismissed.

I Q n l i  J .  I  a g r e e .  S e c t io n  2 9 7  o f  t h e  C r i m in a l  P r o c e d u r e  

C o d e  i n  v e r y  c lea ,r  te r n i,s  e n j o i n s  t h e  > S e s s io n s  J u d g e  t o  

c h a r g e  t h e  j n i y  h y  s u m m in g - u p  t h e  e v i d e n c e  f o r  t h e  

p r o s e c u t i o n  a n d  d e f e n c e  a n d  l a d i n g  doA vn t h e  l a w  h y  w h i c h  

t h e  j u r y  i s  b o u n d .  T h e  o m i s s i o n  t o  d o  t h i s  m a y  o r  m a y  n o t  

c a u s e  p. m i s c a r r ia g e  o f  j u s t i c e .  S e c t i o n  5 3 7  o f  t h e  C o d e  

p r o A d d e s  t h a t  i f  a  m i s d i r e c t i o n  ( a n d  a n  o m i s s i o n  t o  l a y  d o w n  

t h e  l a w  w o u ld  h e  a  m i s d i r e c t i o n )  c a u s e s  a  f a i l u r e  o f  j u s t ic e -  

i t  w o u ld  v i t i a t e  t h e  t r ia l .  T h e r e f o r e ,  i n  t h e  p r e s e n t  c a s e  

w e  h a v e  t o  i i n d  w h e t h e r  t h e  C o u r t  f a i l e d  t o  l a y  d o w n  t h e  

l a w  a s  p r o v id e d  i n  s .  2 9 7 ,  a n d  i f  s o ,  w h e t h e r  t h e r e  w a s  

a  m i s c a r r ia g e  o f  j u s t i c e .  U i d e s s  b o t h  t h o s e  q u e s t i o n s  

w e r e  a n s w e r e d  i n  t h e  a f f i r m a t i v e ,  t h e  v e r d i c t  s h o u l d  n o t  b e  

d i s t u r b e d .

On going through the record it ap|)ears that the learned 
Sessions Judge has not recapitulated the relevant sections 
of the Indian Penal Code. To that extent it may be stated 
that tlier< was omission to lay down the law. It appears very 
{jlearlVj however̂  ̂that in diSerent portions of his supiming- 
up he had stated to what extent and under what circum­
stances the right of private defence of person could be
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eseicised tlie accused. He had also pointed out tliat tMs ^
defence was not put forward in tlie cross-examination of EscpmoB 
t]ie witnesses, but was seriously urged in tlie course of tlie Jmxa soaA. 
argument of the advocate for tie  accused. He also properly 
pointed out at tlie close of tlie summing-ap that, in spite of 
the fpilure of the advocate for the accused to set up this 
defence and to cross-examine the prosecution witnesses on 
that point, and although the defence was inconsistent with 
the other defence, if the jur}:' on the materials before them 
thought that a case of self-defence of person, was established, 
it would he their duty to consider it, and give effect to their 
conclusion. To that extent therefore the learned judge 
considered the evidence and gave directions on the point of 
private defence, and I do not think, therefore, that the charge 
suffers from any serious omission. On going through the 
whole record I do not tliinlv that there has been any failure 
of justice occasioned in this case, and therefore, I do not 
think this Court should interfere with the unanimous finding 
of the jury.

I  c a n n o t  a l l o w  t h i s  c a s e  t o  p a s s  w i t h o u t  e m p h a s i s i n g  t h a t  

t h e .  p r o v i s i o n s  of s . 2 9 7  o f  t h e  C r i m in a l  P r o c e d u r e  C o d e  

a r e  e m p h a t i c ,  and o v e r l o o k i n g  t h e  s a m e  i s  l ik e l y  t o  g i v e  r i s e  

t o  a  m i s c a r r i a g e  o f  j u s t i c e  a n d  c o n s i d e r a b l e  w a s t e  o f  p u b l i c  

t i m e  a n d  m o n e y .  I t  i s  n e c e s s a r y  t h a t  t h e  p r o v i s i o n s  o f  t h i s  

s e c t i o n  s h o u l d  b e  r ig i d l y  a d h e r e d  t o  a n d  n o t  oA-erlooked.
Even at the cost of repetition, the law should clearly be 
expounded; especially when the charge is one of murder, 
otherwise serious consequences are likely to ensue wMcli 
a high Judicial officer could and should avoid.

Appeal dismissuL
Y .  V . D .

Eom«  ̂ BOMBAY SERIES 657 ■


