
u r g e d  t l i a t  the wliole cause of action liad arisen witliin 
j-uiisdiction, and there was no occasion for the Court to 
consider t h a t  aspect of the case. The facts further do not ^Iahomadalli 

show whether the hundi was delivered to the payee at —  
M ir z a p u r  or Calcutta, The facts only show that the payee, 
who was c a r r y i n g  on business at both places, made t h e . 

endorsement in f a v o u r  of th.e plaintiff at Calcutta. I am 
unable to consider that decision as going against the 
principles summarised above.

Under the circumstances i n  the present c a s e ,  as the 
note was delivered by the defendant f i r m  to the payees in 
Bombay, and the endorsements in favour of the p l a i n t i f f  

having taken place in Bombay, the whole cause of action 
arose in Bombay. The issue must, therefore, be answered 
in the affirmative.

T h e r e  w i l l ,  t h e r e f o r e ,  b e  a  d e c r e e  f o r  t h e  p l a i n t i f f  a g a i n s t  

t h e  d e f e n d a n t s  f o r  R s .  2 7 ,0 0 0  w i t h  i n t e r e s t  t h e r e o n  a t  s i x  

p e r  c e n t ,  f r o m  M a r c h  1 8 ,  1 9 3 8 ,  t i l l  j u d g m e n t .  C o s t s  a n d  

i n t e r e s t  o n  j u d g m e n t  a t  s i x  p e r  c e n t .

Attorneys for plaintiff : Messrs. DJiamtnsey, Dinharrao S
N a n c U a l .

Attorneys for defendants ; Messrs. A i h a m  &  C o .

S u i t  d e c r e e d .

N . K. A.
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Before Mr. J u s t ic e  Kania.

GIRNARA JAISUIvHLAL, P laintiff «. MAHOMEDHUSEIN EARWA ahd 1939
Ay OTHER. DEFESTDAifTS.* February 16

and March 10
Limitation Aci {IX  of 1908), Art. 117—Suit on a foreign. judg'imni—JSH f"rg pcnnt 

for limitation—Decree time barred under the foreign law—-Whether a m it woiM lie 
in British India.
la  1928 the plaintiff obtained a money decree against tiie defendants at Jumagadlt. 

Successive appeals of the defendants against the decree were disottesed first by the
* 0. G. J. Suit No. 1733 of 1938.
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1939 Sadar Court in 1929 and finally by the Hiiaur Court in October 1932. By the law
G iaslm  obtaining in Junagadh the time prescribed for the execution of the decree was threw

j 4jSTjKHi,At. years. In  1938 the plaintiff sued the defendants in Bombay to enforce the decree
'»• of tlu- Hu2sur Court of Junagadh. Upon objection taken tha t the suit was barred

Mahomed-
HCSEly bv the Lw of limitation ;

Edd, (1) that the term “ Judgment ” in Art. 117 of the Indian Limitatioa 
Act was not limited to the judgment of the trial Court alone. I t  meant the decree 
and if there was a decree of the appeal Court it  was that decree which was the starting 
pomt for counting the j)eriod of limitation, and the suit was in time ,•

(2) that a foreign judgment itself forms a good cause of action and the period of 
limitation in British India for a suit on a foreign judgment under Art. 117 of the 
Indian Limitation Act was six years. The fact tha t the foreign decree was 
enforceabie or not enforceable in the foreign Court was not relevant in cor.«deiing 
whftlitT the .siiit was barred iindcr Art. 117 of the Indian Limitation Act.

Suit to enforce a foreign judgment.
Tlie material facts and arguments appear sufficiently in. 

t l i e  J u d g m e n t .

F. B. VacMa, f o r  tlif p l a i n t i f f .

S. T. Desai, f o r  d e f e n d a n t  N o .  1 .

K a n i a  J .  T l ie  p l a i n t i f f  l i a s  f i l e d  t l i e  s u i t  t o  r e c o v e r  f r o m  

t h e  d e f e n d a n t s  E s .  3 , 6 9 9 - 1 4 - 6  t o g e t h e r  w i t h  i n t e r e s t  o n  

K s .  2 , 2 5 1 - 5 - 3  a t  s i x  per c e n t .  T h e  p l a i n t i f f  h a d  money 
d e a l i n g s  w i t h  t h e  d e f e n d a n t s  a t  J u n a g a d h ,  a n d  i t  i s  a l l e g e d  

t h a t  t h e  p l a i n t i f f  l e n t  R s .  2 ,5 0 0  t o  t h e  d e f e n d a n t s  w h o  

c a r r ie d  o n  " b u s in ess  in  t h e  firm n a m e  o f  M. D. K a r w a  &  C o .  

a t  J u n a g a d h .  T h e  p l a i n t i f f  f i l e d  s u i t  N o .  4 6 0  o f  S a m v a t  

Y e a r  1 9 8 1  i n  t h e  D i w a n i  A d a l a t  a t  J u n a g a d h ,  a n d  o b t a i n e d  

a  d e c r e e  f o r  E s .  2 , 0 0 9 - 1 3 - 3  o n  M a r c h  1 8 ,  1 9 2 8 .  D e f e n d a n t  

N o .  1 b e i n g  d i s s a t i s f i e d  w i t h  t h e  d e c i s i o n  f i l e d  a p p e a l  

N o .  1 0 0  o f  S a m v a t  Y e a r  1 9 8 4 - 8 5  i n  t h e  S a d a r  A d a l a t  C o u r t  

o f  t h e  J u n a g a d h  S t a t e  ; b u t  t h e  a p p e a l  w a s  d i s m i s s e d  o n  

F e b r u a r y  9 , 1 9 2 9 .  D e f e n d a n t  N o .  1 b e i n g  s t i l l  d i s s a t i s f i e d  

w it h  t h e  d e c i s io n  f i le d  a  s e c o n d  a p p e a l  i n  t h e  H u z u r  A d a l a t  

a t  Junagadh ; b u t  t h e  s a m e  w a s  a l s o  d i s m i s s e d  o n  O c t o b e r  

1 6 , 1 9 3 2 .  T h e  p l a i n t i f f  h a s  f i le d  t h e  s u i t  on t h e '  f o r e i g n  

j u d g m e n t  s e e k i n g  t o  e n f o r c e  t h e  d e c r e e  o f  t h «  H u z u r  A d a l a t  

of J u n a g a d h  d a t e d  O c t o b e r  1 6 ,  1 9 3 2 .  D e f e n d a n t  N o .  I
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lias filed l i i s  written statement in w h i e l i  lie raised several
c o n t e n t i o n s .  A t  t l i e  l i e a r i n g  j \Ir . D e s a i  g a v e  up alj e x c e p t  

t h a t  t l i e  s u i t  sv a s  b a r r e d  b y  t l i e  l a w  o f  l i m i t a t i o n .

On behalf of defendant ¥ 0. 1 i t  is urged th a t  ___
Art. 117 of the Indian  Lim itation A ct applies to  the suit Kama j .

and th a t  in oompiitdng the  period of lim itation the  s tarting  
point is 'M arch IS, 1928, i.e.. the date on which the 
judgm ent c f  the tria l Court was given. In  support of this 
contention defendant No. 1 relies on the proviso to 
r. 114 in Dicey'*s Conflict of Laws, 5th Edition, which 
inns in these term s —■

“ Provided tha t a foi’oign Jmlgiaent may be final and concliisive, tbougii it  is 
subject to aij appeal and tiiougli an appeal against it  is actually pending in the foTeign 
country Tt'liere i t  vais given.’’

He further relies on the decision in M ari &ingli v. Miihmmnad 
where a t  p. 77 the yjassage from  the proviso in  

DiceT's Confliot of Laws is quoted with approval as 
applicable to  India. In niy opinion, th is contention o f 
defendant No. 1 is unsound. The words used in A rt. 117 of 
the Indian  L im itation A ct are the date o f the judgm ent 
I t  does no t say ' t h e  judgm ent of the tria l C o u rt '.  As 
pointed ou t in num erous cases by their Lordships of the  
Privy Council, i t  is useful to  rely on the stric t gram m atical 
construction cf the words used in an  Act in preference to  
in terpretations given to  words imder difierent sets c f  laws 
even by the Courts in Eugjand. I do no t see any 3 ustification 
for holding th a t the words used in Art, 117 should m ean 
Judgment o f the tria l Court alone. The proviso to rule 114^ 
as stated  in Dicey'“s Conflict of Laws, in my opinion, only 
means that the plainti:S who had obtained judgment in 
a  foreign Court was not bound to wait either to see that the 
defendant filed an appeal, or, if an appeal was filed, till it 
was decided. Immediately a judgment is pronounced in 
his favour, lie has a righ t to  bring a suit on the same in  
a  foreign Court. The only qualification which may be

(1926) 8 Lak 54 at p. 77.
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1030 Stated to e x i s t  i s  t h a t  t h e  j u d g m e n t  m u s t  n o t  be a n  i n t e r 

l o c u t o r y  j u d g m e n t  a s  p o i n t e d  o u t  i n  D i o e y ’s  C o n f l i c t  o f  

LaXTS. I t  s h o u l d  h e  a  j u d g m e n t  w h ic h  b e c o m e s  

res ju d ica ta  b e t w e e n  t h e  p a r t i e s  o n  t h e  m a t t e r s  c o v e r e d  

b y  t h e  l i t i g a t i o n .  I  a m  u n a b l e  t o  i n t e r p r e t  t h e  w o r d s  

u s e d  i n  t h e  p r o v i s o  a s  c o n f i n i n g  t h e  s u c c e s s f u l  p l a i n t i f f  t o  

b r in g  a  s u i t  o n  t h e  o r i g i n a l  d e c r e e ,  a n d  i f  h e  d i d  n o t  f i le  

a  s u i t  o n  t h a t ,  t o  m e a n  t h a t  h e  l o s t  h i s  r i g h t  a l t o g e t h e r .  

I n  t h i s  c o n n e c t i o n ,  i t  i s  m a t e r i a l  t o  b e a r  i n  m i n d  t h a t  w h e n  

a n  a p p e a l  i s  f i le d  a n d  d i s m i s s e d ,  a c c o r d i n g  t o  t h e  C iv i l  

P r o c e d u r e  C o d e , 1 9 0 8 ,  t h e  f o r m  o f  t h e  d e c r e e  o f  t h e  a p p e a l  

C o u r t  i s  t h a t  t h e  a p p e a l  i s  d i s m i s s e d  a n d  t h e  j u d g m e n t  o f  t h e  

t r i a l  C o u r t  i s  c o n f ir m e d .  A s  p o i n t e d  o u t  b y  S i r  L a w r e n c e  

J e n k i n s  i n  K ailash  Chandra Bose v .  G irija  S u n d a ri 
a  d e c r e e  o n  a p p e a l  s u p e r s e d e s  t h e  decree p a s s e d  u n d e r  a p p e a l ,  

a n d  t h e  d e c r e e  o f  t h e  C o u r t  o f  f i r s t  i n s t a n c e  c o u l d  n o t  i n  t h e  

c i r c u m s t a n c e s  b e  p l e a d e d  a s  res ju d ica ta . I n  t h e  s a m e  

w a y ,  i n SheosagarSinghv. 8ita,ram S i n g h , L o r d M a c n a g h t e n ,  

i n  d e l i v e r i n g  t h e  j u d g m e n t  o f  t h e  P r iv }^  C o u n c i l ,  s t a t e d  

a s  f o l l o w s  (p p . 6 2 6 - 6 2 7 )  :—

“ If  there liad been no appeal in the first suit the decision of the Subordinate 
Judge would no doubt have given rise to the plea [of res judicata}. But the appeal 
deistroyed the finality of the decision. The jtidgment of the lower Court was 
superseded by the judgment of the Oourt of Appeal.”

T h u s ,  a s  s o o n  a s  t h e  H u z u r  D i w a n i  A d a l a t  o f  J u n a g a d h  

p a s s e d  d e c r e e  i n  t h e  s e c o n d  a p p e a l  o n  O c t o b e r  1 6 ,  

1 9 3 2 ,  t h e  d e c r e e  o f  t h e  t r i a l  C o u r t  a n d  t h e  f i r s t  

a p p e a l  C o u r t  w e r e  s u p e r s e d e d  a n d  a s  b e t w e e n  t h e  

p a r t i e s  t h e  o n l y  d e c r e e  w h ic h  r e m a i n e d  res ju d ica ta  
w a s  t h e  d e c r e i  p a s s e d  b y  t h e  H u z u r  D i w a n i  A d a l a t .  

T h e  d e c i s i o n  o f  t h e  L a h o r e  H i g h  C o u r t ,  r e l i e d  u p o n  b y  

d e f e n d a n t  N o .  1 d o e s  n o t  d i s c u s s  t h i s  a s p e c t  o f  t h e  c a s f  a t  a l l .  

O n  g o i n g  t h r o u g h  t h e  j u d g m e n t ,  i t  i s  c l e a r  t h a t  t h e  l e a r n e d  

J u d g e s  c o n s id e r e d  v a r i o u s  a l t e r n a t i v e  g r o u n d s  o n  w h ic h  

t h e  s u i t  w a s  b o u n d  t o  f a i l .  I t  w a s  h e l d  b y  t h e  C o u r t  t h a t

^  (1912) 39 Cal. 925 at p. 929. (1897) 24 Cal. 616, P. c.
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t h e  f o r e i g n  C o u r t  h a s  n o  j u r i s d i c t i o n  t o  t r y  t h e  s u i t ,  a n d  

t h a t  i t  h a d  n o t  f o l l o w e d  t h e  p r i n c i p l e s  o f  n a t u r a l  j u s t i c e  i n  

c o m i n g  t o  i t s  d e c i s i o n ,  a n d  t h a t ,  e v e n  i f  t h e  t i m t  p e r m i t t e d  

i n  a p p e a l  w a s  e x c l u d e d ,  t h e  s u i t  f i l e d  o n  t h e  f o r e i g n  j u d g 

m e n t  w a s  b a r r e d  hy t h e  l a w  o f  l i m i t a t i o n .  O n  t h e  o t h e r  

h a n d  Baijnath Kam m vi y . VallabJidas Dmnani '̂ l̂ ( . o m p l e t e l y  

s u p p o r t s  t h e  p l a i n t i f f ’ s  c o n t e n t i o n s  i n  t h i s  s u i t .  A f t e r  

a  r e v i e w  o f  a l l  t h e  a u t h o r i t i e s  t h e  l e a r n e d  J u d g e s  c a m e  t o  

t h e  c o n r l u s i o n  t h a t  t h e  t e r m  ‘ j u d g m e n t  ’ i n  A r t .  1 1 7  

o f  t h e  I n d i a n  L i m i t a t i o n  A c t  m e a n t  a  d e c r e e  a n d  i f  t h e r e  i s  

t h e  d e c r e e  o f  t h e  a p p e a l  C o u r t  i t  i s  t h a t  d e c r e e  w h ic h  i s  

t h e  s t a r t i n g  p o i n t  f o r  c o u n t i n g  t h e  p e r io d  o f  l i m i t a t i o n .  

1 r e s p e c t f u l l y  a g r e e  w i t h  t h e  c o n c l u s i o n  a r r i v e d  a t  i n  t h a t  

d e c i s i o n  a n d  h o l d  t h a t  t h i s  c o n t e n t i o n  o f  d e f e n d a n t  N o ,  1 

i s  u n s o u n d .

I t  w a s  n e x t  c o n t e n d e d  t h a t  t h i s  C o u r t  i s  n o t  b o u n d  t o  

a c c e p t  a  f o r e i g n  j u d g m e n t  a s  a  c a u s e  o f  a c t i o n  a n d  i t  h a s  

a  d i s c r e t i o n  t o  a l l o w  a  p la in t iJ S  t o  f i l e  a  s u i t  o r  t o  r e f u s e  

t o  d o  s o .  I n  s u p p o r t  o f  t h a t  c o n t e n t i o n ,  t h e  f o l l o w i n g  

o b s e r v a t i o n s  o f  B l a c k b u r n  J .  i n  ScJiibsby v .  WestenJiolz^^  ̂
w e r e  r e l i e d  o n  ( p .  1 5 9 ) : —

“  W e  think t h a t , f o r  t h e  r e a s o n s  t h e r e  [Godard v. Gray,<̂ '>J g iv e n ,  t h e  t r u e  p r in c ip le  

o n  -w hich  t h e  j u d g m e n t s  o f  f o r e i g n  t r i b u n a l s  a r e  e n f o r c e d  in  E n g l a n d  is  t h a t  s t a t e d  

b y  P a r k e ,  B., i n  Mussell t .  Smyth/^^ a n d  a g a i n  r e p e a t e d  b y  him i n  Williams v .  

J o n e s , t h a t  t h e  j u d g m e n t  o f  a  Court o f  c o m p e t e n t  j u r i s d i c t i o n  o v e r  t h e  d e f e n d a n t  

imposes a  d u t y  o r  obligation o n  t h e  d e f e n d a n t  t o  p a y  t h e  sum for w h ic h  th e  judgment 
i s  given, -w h ich  t h e  Courts in t h i s  c o u n t r y  a r e  bound to e n fo r c e  ; a n d  c o n s e q u e n t ly  

t h a t  a n i^ th in g  w h ic h  n e g a t iv e s  t h a t  d u t y ,  o r  f o r m s  a  l e g a l  e x c u s e  f o r  n o t  p e r f o r m i n g  

i t ,  is a  d e f e n c e  t o  the a c t i o n .”

T h i s  p a r t i c u l a r  p a s s a g e  i s  c i t e d  w i t h  a p p r o v a l  i n  N alla tam h i 
Mudaliar v .  Ponnusami PillaiS^^ T h o s e  p r i n c i p l e s  t h e r e 

f o r e  a r e  u r g e d  t o  b e  a p p l i c a b l e  t o  B r i t i s h  I n d i a  w h e n  a  s u i t  

i s  f i l e d  h e r e  o n  a  f o r e i g n  j u d g m e n t .  A c c e p t i n g  t h a t  a s  

t h e  c o r r e c t  v i e w ,  i n  m y  o p i n i o n ,  d e f e n d a n t  E 'o . I ’s  

c o n t e n t i o n  i s  n o t  s u p p o r t e d  b y  t h o s e  o b s e r v a t i o n s .  T h e r e

&IENABA
J a i s u s e l a i -
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M a k o s ie x )-
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(1 9 3 3 )  5G M a d . 951.
(1870) L. R. 6 Q. B. 155.
(1 8 7 0 )  L ,  R .  6  Q . B . 1 3 9  a t  p .  147 .

(1 8 4 2 )  9  M . & W . 8 1 0  at p . 819 . 
(1 8 4 5 )  13 M . & W . 6 2 8  a t  p .  6 3 3 . 
(1 8 7 9 )  2 M a d . 4 0 0  a t  p . 4 0 3 .
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1939 is nothing iiiliei’ently wrong in tlie judgment on wliioli 
this suit is filed. The only contention urged on behalf 
of defendant iso. 1 is that execution of the decree passed 
by the Huzur Diwani Adaiat in Junagadh is time-barred. 
It was contended that if the plaintiff attempted to execute 
the decree in Junagadh, he would be faced with the plea of 
limitation, and, therefore he should not be allowed to achieve 
his object by filing a substantive suit in British India. The 
last words used in the above observations of Blackburn J. 
are relied upon in this connection. The law of limitation 
is a law of procedure and has to be strictly construed. It 
may bar the remedy but does not extinguish the right. 
There is no proof that the execution of the decree is barred 
in Junagadh. In considering whether a particular remedy 
is open to a party, the law applicable to the place where 
the SLiit is brought is applicable. The law of limitation 
prevailing in the place where the obligation arose has not 
to be considered. On that ground where decrees are capable 
of being transmitted from any iNative State in alliance 
with His Majesty to British India for execution, the law 
prevailing in British India is considered the law governing 
the right of execution. It is not open to the parties to 
contend that the law prevailing in the Native State would 
have enabled them to execute the decree there, and 
therefore, the same should be in force in British India, 
although according to the law of limitation in British India 
execution be time-barred. (See N a b i b h a i  V a z i r b h a i  v. 
D a y a h h a i  A m u la h M ^ '> ) . The contention that there exists 
a legal excuse for not performing the obligation imposed by 
the judgment of the Junagadh Court results from a misreading 
of the above quoted observations of Blackburn J. Legal 
excuse may exist in Junagadh, but it does not exist here. 
According to the law prevailing in British India, the period of 
limitation is prescribed as six years, and it is not open to this 
Court to go behind Art. 117 of the Indian Limitation Act.

<» (1916) 40 B om . 304.
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A  d i f f e r e n t  v i e w  w o u l d  g i v e  r i s e  t o  c o m p l i c a t e d  q u e s t i o n s  o f

procedure prevailing in a foreign Court, and wiietlier a decree 
is kept alive or could be revived ander certain G ir c u m s t a n o e s .  

T h e  fact tliat tlie decree i s  enforceable in J u n a g a d l i  C o u r t  

is not relevant in considering wlietlier tlie suit is time-baired 
■or not under Art. 1 1 7  of tlie Indian Limitation Act. In  
the same way wlietlier th e  decree is not enforceable because 
it  is barred by the law of limitation prevailing in Junagadb 
is equally not relevant to be considered in the present suit. 
In my opinion, therefore, as the suit which is filed within 
the period o f  limitation prescribed in Art. 1 1 7  i s  within 
time, defenda,iit No. Ts contention must fail.

T h e  p l a i n t i i f  f i le d  t h e  s u i t  a n d  a n n e x e d  t o  t h e  p l a i n t  

c e r t i f i e d  c o p i e s  o f  t h e  d e c r e e s  o f  t h e  t r i a l  C o u r t  a n d  t h e  

two C o u r t s  o f  A p p e a l  i n  J u n a g a d h .  I n  the written s t a t e 

m e n t  o f  d e f e n d a n t  N o .  1 t h e  a c c u r a c y  o f  t h e  c o p i e s  f i l e d  

has n o t  b e e n  c h a l l e n g e d .  W h e n  the p l a i n t i f f  t e n d e r e d  

c e r t a i n  c o p i e s  i t  w a s  p o i n t e d  o u t  t h a t  p r o o f  as r e q u i r e d  b y  

s .  7 9  o f  t h e  I n d i a n  E v i d e n c e  A c t  was n o t  forthcoming 
t o  s h o w  t h a t  t h e  c e r t i f i e d  c o p i e s  w e r e  g e n u i n e .  T h e  m a t t e r  

has, t h e r e f o r e ,  t o  b e  a d j o u r n e d  t o  e n a b l e  t h e  p l a i n t i f f  t o  

o b t a i n  t h e  n e c e s s a r y  e n d o r s e m e n t  o r  c e r t i f i c a t e  t o  c o m p l y  

w i t h  t h e  p r o v i s i o n s  Q f s .  7 9  o f  the I n d i a n  E v i d e n c e  Act. 
I f  t h e  p l a i n t i f f  s u c c e e d s  i n  p r o v i n g  that t h e  g e n u i n e  c e r t i f i e d  

c o p i e s  a r e  i n  a c c o r d a n c e  w i t h  t h e  c o p i e s  a n n e x e d  t o  t h e  

plaint, t h e  s u i t  w i l l  b e  d e c r e e d  a s  t h e  d e f e n c e  o f  

l i m i t a t i o n  f a i l s .  I n  o r d e r  t o  e n a b l e  t h e  p l a i n t i f f  t o  o b t a i n  

t h e  n e c e s s a r y  c e r t i f i c a t e ,  t h e  s u i t  i s  a d j o u r n e d  f o r  t h r e e  

w e e k s  t o  b e  o n  b o a r d  t h a t  d a y  a s  p a r t  h e a r d .

S i n c e  t h e  l a s t  h e a r i n g  I  c a m e  a c r o s s  t h e  d e c i s i o n  i n  

Jatindm  Nath Basu  v .  Peijer Deye Debi.'̂  ̂ I n  t h a t  t h e r e  

i s  a  s e n t e n c e  w h ic h  s t a t e s  (p . 1 1 2 )  ;

“ , . . the decree, as a decree capable of Ijemg executed, could not "by reason 
of the bar of limitation be assigned.. , .  .It bad beconae a dead decree.”

(1916) L. R. 43 I. A. 108, s. c. 43 Gal. 990, P. o.

GlBJTiUiA
J a isu k h l a i*

V.
MitHOMED-

irUSBIK

1939

K a n i a  J .

1 9 3 9
MarclyW:



646 INDIAN LAW EBPORTS [1939J

Gieijaea
JAISD-KHI.AL

V,
Mahomed-

H0SBHT

K am a 3~

1939 I invited counsel to argue tlie point of limitation again 
having legard to this sentence. In order to make t h e  p o i n t  

clear, an additional issue was permitted to be raised and 
the question of fact, whether the decree of the Junagadh 
Court had become time-barred, is covered by that issue.

On behalf of the plaintiff properly certified copies of the 
decrees of the Junagadh Court were tendered and have been 
admitted in evidence. They show that the Huzui Adalat 
Court of Junagadh passed a decree in the plaintiff’s favour 
on October 1 6 ,  1 9 3 2 ,  for the amount claimed in this suit. 
On behalf of defendant No. 1, Mr. Desai tendered the relevant 
portion of the Indian Limitation Act of the Junagadh State, 
being Art. 1 4 5  of Act I of S. 1 9 5 4  ( 1 8 9 8 )  and the amend
ing Act of S. 1 9 9 0  ( 1 9 3 4 ) .  Under the first Act six years’ 
period was prescribed for execution of a decree. Under the 
amending Act that period was curtailed to three years. In 
order to prevent hardship the proviso in the amending 
Act gives six months’ time in respect of decrees for which 
the period of limitation was thus curtailed. On the proper 
construction of both the Acts the execution of this decree 
would be barred, according to the law of Junagadh, after 
three years. There is no evidence on record to show that 
a further extension of time was available to the plaintiff.

A s s u m i n g ,  t h e r e f o r e ,  t h a t  t h e  d e c r e e  o f  t h e  H u z u r  A d a l a t  

C o u r t  o f  t h e  J u n a g a d h  S t a t e  w a s  n o t  c a p a b l e  o f  b e i n g  

e x e c u t e d  i n  J u n a g a d h  w h e n  t h i s  s u i t  w a s  f i l e d ,  t h e  q u e s t i o n  

r e - a r g u e d  w a s  w h e t h e r  a  s u i t  f o u n d e d  o n  s u c h  a  d e c r e e  i s  

b a r r e d  b y  l i m i t a t i o n .  A r t .  1 1 7  o f  t h e  I n d i a n  L i m i t a t i o n  

A c t  d e a l s  o n ly  w i t h  t h e  p e r io d  o f  h m i t a t i o n .  I t  d o e s  n o t  

c r e a t e  a  r ig h t  t o  s u e .  I t  i s , h o w e v e r ,  r e c o g n i s e d  i n  I n d i a  t h a t  

a  f o r e ig n  j u d g m e n t  i t s e l f  f o r m s  a  c a u s e  o f  a c t i o n  a n d  a  s u i t  

c a n  t h e r e f o r e  b e  b a s e d  o n  i t .  I n  H a l s b u r y ’s  L a w s  o f  

E n g l a n d ,  V o l .  V I  ( 2 n d  E d . ) ,  A r t .  3 8 0 ,  p .  3 2 4 ,  i t  i s  s t a t e d :—

“ . . . the judgment in personam of a, ioveign Court of competent iurisdietion 
condemning o i je  of the paities to t h e  payment of a sum of money constitutes a gccd 
Cause of a c t i o n  in England.”



Bom. BOMBAY SIRIES 647

H a v i n g  r e g a r d  t o  t l i e  c l e a r  t e r m s  o f  A r t i c l e  1 1 7  t l i e  p e r i o d  

o f  l i m i t a t i o n ,  f o r  a  s u i t  o n  s u c l i  a  f o r e i g n  j u d g m e n t ,  i s  

s i x  y e a r s .  I  l i a v e  a l r e a d y  d i s c u s s e d  p r e v i o u s l y  the  r e a s o n s  

w l i y  t l i i s  C o u r t  s h o u l d  n o t  c o n s i d e r  t h e  q u e s t i o n  w i i e t l i e r  

t i e  e s e c i i t i o n  o f  t l i i s  d e c r e e  i s  b a r r e d  b y  t l i e  l a w  o f  

l i m i t a t i o n  i n  J m i a g a d l i .  H a v i n g  b e a r d  c o u n s e l  a g a i n ,

I  a d b e r e  t o  t b e  v i e w  w l i i c l i  I  b a d  p r e v i o u s l y  e x p r e s s e d  i n  

t b e  i n t e r l o c u t a r y  j u d g m e n t .

I n  Jaiindra Nath Basu  v .  Peyer Deye t b e  p l a i n t i f f

b a d  b r o u g h t  t b e  s u i t  f o r  s p e c i f i c  p e r f o r m a n c e  o f  a n  agree- 
n i e n t  t o  s e l l  a  m o r t g a g e  d e c r e e  a n d  ‘w M c b  d e c r e e  w a s  t o  b e  

d u l y  t r a n s f e r r e d  t o  t b e  d e f e n d a n t .  B e f o r e  a s s i g n m e n t  t b e  

d e c r e e  h o w e v e r  b e c a m e  t i m e  b a r r e d  a n d  t b e  d e f e n d a n t  

r e f u s e d  t o  t a k e  i t .  T b e i r  L o r d s b i p s  o f  t b e  P r iv }^  C o n n c i l  

c a m e  t o  t b e  c o n c l u s i o n ,  a s  a  q u e s t i o n  o f  f a c t ,  t b a t  t b e p l a i n t i f i  

b a d  a g r e e d  t o  a s s i g n  t o  t b e  d e f e n d a n t  a  d e c r e e  w b i c b  w a s  

c a p a b l e  o f  e x e c u t i o n ,  a n d  t b a t  u n t i l  a s s i g n m e n t  t b e r e  w a s  

a n  o b l i g a t i o n  o n  t b e  p l a i n t i f f  a s  v e n d o r  t c  k e e p  t b e  

d e c r e e  a l i v e .  T h e r e f o r e ,  w h e n  e s : e c u t i o n  o f  t h e  d e c r e e  

b e c a m e  b a r r e d  b y  l i m i t a t i o n ,  t b e  p l a i n t i f f  w a s  a s k i n g  f o r  

s p e c i f i c  p e r f o r m a n c e  b y  t h e  d e f e n d a n t  o f  a n  a g r e e m e n t  

w b ic b  b e  w a s  h i m s e l f  u n a b l e  t o  p e r f o r m  a n d  n o  s u c h  r e l i e f  

c o u l d  b e  g r a n t e d .  I n  c o n s i d e r i n g  t b e  e f f e c t  o f  a n  o b s e r v a 

t i o n  i n  a  d e c i s i o n  i t  i s  a l w a y s  n e c e s s a r y  t o  b e a r  i n  m i n d  t b e  

f a c t s  i n  c o n n e c t i o n  w i t b  w b ic b  t b e  j u d g m e n t  w a s  d e l i v e r e d .  

H a v i n g  r e g a r d  t o  t h e  f a c t s  o f  t b a t  c a s e  i t  i s  c l e a r  t b a t  t b e i r  

L o r d s h i p s  w*ere n o t  c o n s i d e r i n g  a t  a l l  t h e  q u e s t i o n  w h e t h e r  

a  t i m e - b a r r e d  d e c r e e  c o u l d  f o r m  a  c a u s e  o f  a c t i o n  i n  a  f o r e i g n  

C o u r t .  G i v i n g  a l l  t b e  w e i g h t  w b i c b  t h e  o b s e r v a t i o n  i s  

e n t i t l e d  t o ,  i n  m y  o p i n i o n ,  i t  o n l y  m e a n s  t h a t  i n  t h e  p a r t i 

c u l a r  c a s e  t b e  d e f e n d a n t  b a d  a g r e e d  t o  b u y  a n  a r t i c l e  w b i c b  

w a s  a l i v e ,  i . e . ,  w a s  c a p a b l e  o f  g i v i n g  h i m  m o n e y  w h e n  f i t  

w a s  t r a n s f e r r e d  t o  b ^ m . I n  t b e  i n t e r v a l ,  b y  r e a s o n  o f  t b e  

p l a i n t i f f ’s  o m i s s i o n  i t  h a d  c e a s e d  t o  r e t a i n  t b a t  c h a r a c t e r ,  

a n d ,  t h e r e f o r e ,  t h e  r e l i e f  o f  s p e c i f i c  p e r f o r m a n c e  c o u l d  n o t  b e

(1916) L. E. 43 I. A. 108, s. c. 43 Gal. 990, i-.c.
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Gik '̂aba
jAlSUKHiAL

MaBOM’EV-
HUSEIS-

E a r m  J ,

1030



648 IM3IAN LAW BEPOIiTS [1939]

JusiniHiAi:.

HtrsEnr

Kmm

granted. I am unable to read tlie sentence quoted above 
as meaning anytMng beyond wliat I bave just summarised. 
In my opinion that observation in tbe judgment does not 
afieot tlie considerations wbieb made me bold that tbe ConTt 
is not concerned witb tbe question wbetber tbe execution 
of tlie decree in Jimagadb is time barred.

Issue ISFo. I vvill be found in tbe negative, and issue No. 2 
in tbe affirmative. There will, tber. fore, be a decree for tbe 
plaintiff against defendant No. .1 as pra,yed.

Attorneys for plaintiff : Messrs. B J i a i t  S  G o .

Attorneys for defendant No. i : Messrs. G u la m u M .,  

N o o r a n i  S  G o .

Attorneys for defendant No. 2 : Messrs. O h o h s e y  &  G o .

Suit decreed.
A \ K . A.

APPELLATE CRIMINAL.

ISS9 
May 0

Before Mr. Justice, B. J . Wadia and Mr, Justice Kania.

EMPEBOE V.  JHINA S01L4. a n d  o t h e e s  ( o e i g i s - a l  Acotjsep N o s .  I t o  3).*

Criminal Procedure Cade [Act F  of 1898), ss. 297,537—Ji^dge, to explain law to jury— 
Provision imperative—Omission to explain—Effect— Verdict of jury—’No reason to 
interfere vnless jjerverse—Indian Penal Code {Act X L V  of 1860), ss, 299, BOO, 802.

The proTisiou contained in s. 297 of the Criminal Procedure Code, 1898, is 
im psrativeandincasestiiedT O tlithelie lpofajurjitistbe cleardnty  of the judge 
to explain whafc in law are the osaotttial requisites of an offence and what must be 
proved to coasfcitute that oflancc. The esplanation 1(3 necessary in a ll cases and it 

certainly very imporfcant in a case whore the charge is one of murder.

At a Jury trial of three p^risons accused of an offonco of murder the Sessions Judgo 
omitted to explain the lavr to the jury. The trial ended in the acquittal of the
a:icu3od. The Gorernai'jut having appealed :—

Seld, that although it was the bounden duty of the judge to explain the law to 
the jury before dealing wi1;ili the evidence, the omission to explain the provisions 
contained in ss. 299 and 300 of the Indian Penal Code had not been such as could be 
said to hare occasioned a failure of justice.

* Oriminal Appeal N'o. 493 of 1938.


