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Before Sir John. Beaumont, Chief Jitstice^ and Mr. Justice N . J . Wadia.

1939  TAEABAI a l i a s  VENTJBAI k o m  SHRINIWAS NAIK GUTTAL a n d  a i s o t h e b  

Fehrmry 10 ( o e t g i x a l  D e f e n d a k t s  N o s .  1 a i t d  2 ), A p p e l l a n t s  v . MUETACHARYA,
' SON AND HEIE, OF THE DECEASED ANANTACHAEYA BHEEMACHARYA

BAKECAPUB (original P laintipf), R espoindent.*

Bombay Hereditary Offices Act {Bom. Act I I I  of lS7 i), s. i — Watan Amending Act 
{Bom. Act V of 1S86), s. 2—Alienation of watan p-ojperty—Alienee not acquiring 
watan office—Alienee's fam ily not a watandar fam ily—Succession to property 
governed by ordinary Hindu law—Daughters entitled to inherit—“ Watandar”  ̂
meaning of.

The lands in suit formed part of the Desai and Deshpande -watans of Kallapur. 
Some time prior to 1818 the lands were granted by the original watandars to an 
ancestor of the plaiatiS and defendants, who acquired the watan lands without 
acquiring ofSce. The father of the plaintifE and the father of the defendants 
separated some time before 1927. On the latter’s death, the defendants as his 
daughters succeeded to the property. In 1935, the plaiatiff sued for a declaration 
that he was the preferential heir to the lands under the provisions of s. 2 of Bombay 
Act V of 1886.

Held, dismissing the suit, that the family of the plaintiii and the defendants could 
not be considered as a watandar family for the purposes of Bombay Act V of 1886, 
merely because they happened to hold part of the watan property of the Desais and 
Deshpandes of Kallapur and the succession to the property was governed by ordinary 
Sindulaw and, therefore, plaintiff could not succeed as a preferential heir.

Bodh'ao Gopalrao v . Shriniwas Atmaram,^^  ̂ Anna v. OojraJ'^  ̂ Falcirgoioda v. 
Dyamawa,^^  ̂ Hanmant Bamchandra v. The Secretary of State for India'^^ and Appaji 
Bapuji V. Kesliav Shamrav and KesJiav Shamrav v. A ppaji Bapuji,''^  ̂ distinguished.

Per Beaumont C. J. “ Watandar ” withia the definition of that term under s. 4 
of the Bombay Hereditary Offices Act, 1874, means a person having a hereditary 
interest in a watan, i.e., the hereditary office and the property attached thereto and 
includes so far as watan property is concerned a person holding watan property 
acquired in the manner set out in the definition. But a person who merely acquires 
watan property without acquiring the office is not a watandar and to such a person 
and his family the speciallaw of inheritance enacted by the Watan Amending Act 
of 1886, has no application.

* Second Appeal No. 492 of 1936.

(1925) 30 Bom. 128. (1932) 57 Bom. 488.
(1928) 30 Bom. L. R, 867. (1929) 54 Bom. 125.

(1890) 15 Bom. 13.
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Second  A ppeal  a g a in st t lie  deoision o f  I ) .  Cl. K a m e rk a r,
A s sis ta n t Ju d g e  a t D lia r\ra r , re v e rsin g  th e decree p assed  b y  tababai 

Y . A . S am si, S u b o rd in a te  Ju d g e  a t H a v e ri. MTjaTACHABrA

S u it fo r d e cla ra tio n .

T h e  projDerty in  s u it  w ere tlire e  la n d s w liio b  fo rm ed  p a rt  
o f t lie  D e sa i an d  D esbpande w atan s o f K a lla p u r. Som e 
tim e  p rio r  to  1818 t lie  la n d s w ere g ran ted  b y t lie  o rig in a l 
w atan d ars tb e D e sa is an d  Df.sbx3andes to an a n c tsto r o f tb e 
p la in t iff an d  the d efen d an ts. T h e la n d s co n tin u e d  to be 
slio w n  as p a rt o f the D esb pan d e \Yatans o f K a lla p u r. In  
1863 tb e  se rv ice s co nnected  w itb  tb e offic e %ytre com m uted 
b y tb e  G o rd o n  S ettlem ent.

In  tb e  y e a r 1 9 2 / tb e b o ld e r o f tbe p ro p e rty  w as 

onb W a su d e v a cb a ry a , wbo d ie d  in  tb a t y e a r le a v in g  tb e  
three d efend ants as b is  d a u g b ttrs.

O n A u g u st 8 ,1 9 3 3 ; tb e  p la in tiff file d  a s u it  fo r a  d e c la ra tio n  

th a t be w as a p re fe re n tia l h e ir to  th e s u it  la n d s. T b e p la in tiff 
.gave tb e fo llo w in g  genealogy :—

Subraeharya

Bhimacharya Wasudevaciiarya

Anantacharya j " ' ' j '  I
( P l a i a t i S )  Tarabai A’iialya'bai KrislmaT5£>i

(Defendant No. 1 ) (Defendant No. 2 ) (Defendant No. 3)

I t  w as alleg ed  b y  tb e  p la in t iff tb a t the s u it la n d s fe ll to tb e
sh are o f W a su d e v a cb a ry a  a t a  p a rtit io n  betw een b im  a n d  
b is  b ro th e r B h n n a c b a ry a j fa th e r o f tbe p la b itiff ; th a t tb e 
la n d s were, fargam ■ivatcm la n d s an d  w ere su b je ct to  the 
G o rd o n  S ettlem ent j an d  th e re fo re  the p la in tiff w as 
a p re fe re n tia l h e ir to  tb ( la n d s as the d efend ants B eing 
d a u g h te rs o f th e  la s t h o ld e r c o u ld  n o t succeed a s h e irs  u n d e r 

s. 2  of. tb e  W a ta n  A m e n d in g  A c t V  o f 1886.

Tb e d efen d an ts co ntended  inter alia th a t th e  s u it  la n d s 

■were tre a te d  as p riv a te  p ro p e rty  o f the f a m il j ; th a t the
MO-ni B k  J a  5— l a



^  family of tlic plaintiff and defendants was not a pargane-
T a e a b a i  ivatandar family ; that tlie Government never gave tlic- 

lETOTACHAEYi kuds to tlitni ; tliat they were not acquired by tht; family 
by any legal right.

The Subordinate Judge found that the suit lands -̂ere 
watan properties but the family of the plaintiff and 
defendants was not a watandar family and therefore the 
property did not continue the character of watan in their- 
hands. He, therefore, held that succession to the property 
was governed by ordinary Hindu law, and accordingly 
dismissed the suit.

On appeal, the Assistant Judge held that the lands were 
watan property and the plaintifi and defendants were 
members of a “ Watandar family ; that therefore under 
s. 2 of Eombay Act V  of 1886, the defendants w ere 
excluded from inheriting and the plaintiff was entitled to 
succeed as a preferential heir. The decree was reversed and 
the suit decreed.

Defendants Nos. 1 and 2 appealed to the High Court.
G. P . Murdesliwar and F. S. Hattiangadi, for a p p e lla n ts,

H. B. Gumaste, fcr the respondent.

Beaumont C. J. This is a second appeal fro m  a ju d g ­
ment o f the Assistant Jud g e of Dharwar. The plaintiff sued, 
fo r a declaration that he \^as the preferential heir to the suit 
p ro p erty under the provisions of the Bombay  ̂Act V  o f 1886, 
vTliieh is an  Act amending the Bombay Watan Act H I  of 1874. 
The trial Judge dismissed the plaintiff’s suit, but in appeal 
the learned Assistant Judge passed a decree in fa v o u r o f the 
p la in tiff.

In  the ye ar 1927 the h old er o f the p ro p e rty  w as one- 
W asu d evach arya, who died in  th a t y e a r, le a v in g  th e  three 
defendants, as h is  daughters, and  the p la in tiff, as th e son o f  
a deceased d iv id e d  bro ther. T h ere is  no q u e stio n  that 
under H in d u  law  the daughters w o uld  succeed as h e irs .
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;B iit  s. 2 o f A c t V  c f  1886 p ro v id e s th a t e v e ry  fem ale 
m em ber o f a w atan  fa m ily  o th e r th a n  th e w id ow , m o th er Tarabai

o r p a tb rn a l grand m other o f th e la s t  m ale  ow ner, an d  e v e ry  MuETACHAEyA

p erso n  c la im in g  th ro u g h  a fem ale, s h a ll he p ostp oned  in  th e  J.
■order o f su ccessio n  to any w atan , or p a rt th ereo f, o r in te re s t 
th e re in , d e v o lv in g  h y  in h e rita n c e  a fte r th e  date o f th e  A c t, 
to  e ve ry m ale m em ber o f the fa m ily  q u a lifie d  to in h e rit  su ch  
■watan. T h e  p la in tiff c la im s u n d e r th a t A c t to be h e ir  to 

W a su d e v a ch a ry a  in  p referen ce to h is  d aughters.

T h e m a te ria l fa cts, w h ich  are n o t in  d isp u te , an d  w h ich  
i l l  any case b in d  us in  second ap p eal, are these. T h e s u it  

p ro p e rty  w as u n d o u b te d ly  o rig in a lly  w atan  p ro p e rty , th a t 
is  to  say  it  w as g ive n  fo r se rv ice s, as to  p a rt o f it  to  a D e sa i 
an d  as to  th e  o th er p a rt to a D eshp and e. B u t  b efore 18 18 ,

w hen th e  B rit is h  G o vern m en t a cq u ire d  a u th o rity  in  the
lo c a lity  o f th e w a ta n  p ro p e rty , th is  p ro p e rty  h ad  b een 
a lie n a te d  b y th e  D e sa is a n d  th e  D esh p an d es to th e  a n ce sto rs 
o f W a su d e va ch a ry  a, and, it  is  n o t d isp u te d  th a t b efo re  1829, 
w hen th e  E e g u la tio n s  o f 18 27 cam e in to  o p e ra tio n , it  w as 
la w fu l to  a lie n a te  w a ta n  p ro p e rty  a p a rt from  th e  office.

T h e alienees, how ever, o f th e  D e sa is  and  D esh p and es n e ve r 
a cq u ire d  th e  h e re d ita ry  office to  w h ich  these la n d s w ere 
attach e d  ; th ey a cq u ire d  th e w a ta n  la n d s w ith o u t a c q u irin g  
th e  office. In  1863 th e  se rv ice s co nnected  w ith  th is  office 
w e re  com m uted  b y  th e  G o rd o n  S ettle m e n t. I t  is  a d m itte d  
th a t i f  W a su d e va ch a ry  a w as a w a ta n d a r, th e n  th e  p la in tiff 

a n d  th e  d efend ants a re  m em bers o f a w atan fa m ily , a n  
e xp re ssio n  ^vhich is  n o t defined in  the A c t V  o f 1886 o r 
in  th e  p rin c ip a l A c t o f 18 74 , an d  I  th in k  th a t th e  re a l 

c|u estio n  vvliich a rise s is  w hether a person, in  th e  p o sitio n  
■of W a su d e v a ch a ry  a. w ho a c q u ire s  w a ta n  la n d s w ith o u t 
•acquiring  th e  office an d  w ith o u t b e in g  un d er a n y  o b lig a tio n  

to  p e rfo rm  th e  se rv ice s a tta ch e d  to  th e  office is  a w a ta n d a r 
A vith in  the n ie a n in g  o f th e  W a ta n  A c t o f 1874. T h a t A c t  
p ro v id e s  th a t th e w atan  p ro p e rty , i f  a n y , and th e  h e re d ita ry  
■otffice an d  th e  rig h ts  an d  p riv ile g e s  attach e d  io th em  to g e th er
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^  constitute tlie ivatan ; and watan property is defined 
Taeabai as meaning tlie movea'ble or immoveable property held, 

iirirrACHAiii-i acquired or assigned for providing remuneration for tlie 
c'.j. perfoimance of tlie duty appertaining to an liereditary 

office. Then we come to tte  definition of “ Watandar 
and the Act provides that Watandar ” means a person 
having an hereditary interest in a watan, and as I have said 
the watan includes both the hereditary office and the watan 
property if any. Then the definition of Watandar 
continues in these terms:

It includes a person holding vatan property acquired by liini before tlie 
introduction oftbe Britisli Governmeut into tbe locality of the -«-atan, or legally 
acquiied subsequent to such introduction, and a person holding such property 
frcnx him by inheritance."

It is argued for the plaintiff that, inasmuch as his ancestor 
acquired the \Yatan property before the introduction of the 
British Government into the locality, he falls within the 
definition of a Watandar ” , and accordingly he and the- 
plaintifi are members of a watan family, as that expression 
is used in the Act of 1886. But, in my opinion, the 
plainti'S’s argument is unsound. The primary definition of a 
watandar is that he is a person having an hereditary interest 
in a v/atan that is the office and the property if any. The 
subsequent words which I have read are merely explanatory 
of the primary definition, and do not curtail it. In my opinion 
the definition amounts to this, that watandar means a person 
having a hereditary interest in a watan, i.e., the hereditary 
office and the property attached thereto, and includes so far 
as watan property is concerned a person holding watan 
property acquired in the manner set out in the definition. 
But, in my opinion, a person who merely acquires watan 
property without acquiring the office is not a watandar, 
and to such a person and his family the special law of 
inheritance enacted by the Watan Amending Act of 1886. 
has no application. It is mdeed difficult to see why the' 
special rule of inheritance should be introduced in respect o f
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piox^erty wMcK is not comiected with, the holding of an ^  
office or performance of any service, althougli it may still Taeabai 
retain its cliaracter of watan property. In my judgment, Muetaohasta 
therefore, the trial Com’t ■was right in dismissing theplaintiif’s Beammit c. Ji 
suit and the lower appellate Court was v r̂ong. We have 
been referred to a good many cases, but none of them, in 
my judgment, covers the point we have to decide.

In my view it is not necessary for us to consider the 
further question on which the lower Courts difiered as to 
whether the plaintift-’s claim was barred by limitation.
The trial Court considered that it was, and the lower 
Appellate Court considered that it was not. I express no 
opinion on that question.

The appeal will be allowed, the decree of the lower 
appellate Court set aside and the plaintifi’s suit dismissed 
with costs throughout.

N . J .  Wadia J .  T h e  s u it  re la te s  to  th ree  la n d s, su rv e y  
N o . 8 7, p o t h issa  N o s. 1 a n d  3 , su rv e y  N > . 41 a n d  su rv e y  
N o . 32, w h ich  a d m itte d ly  fo rm e d p a rt o f the D e s a i a n d D e sh - 
p and e w a ta n s o f K a lla p u r. Som e tim e  p rio r to 18 18  th e  th re e  
la n d s w ere g ra n te d  b y  th e  o rig in a l w ata n d ars, th e  D e sa is  
a n d  th e  D eshp and es, to  som e a n ce sto r o f th e p la in t iff  and  th e  
d e fe n d a n ts. T h e la n d s co n tin u e  to  be show n a s  p a rt  o f th e  
D e sa i an d  D eshp and e w atan s o f K a lla p u r. B h im a o h a ry a , 
the fa th e r o f th e  p la in t iff, a n d  W a su d e v a ch a ry  a th e  fa th e r o f  
th e  d efen d an ts h ad  se p arate d  som etim e b efo re  W a su d e va - 
c h a ry a 's  d e a th  in  1 9 2 7. O n  th e  la t t e r ’s d eath , th e th re e  
d efen d an ts, a s h is  d a u g h te rs, succeeded to  th e  p ro p e rty , a n d  
th e  p la in t iS  b ro u g h t th e  s u it  fo r  a d e c la ra tio n  th a t he w a s 
th e  p re fe re n tia l h e ir to  th e  la n d s u n d e r the p ro v is io n s  o f  
s. 2 o f B o m b a y  A c t V  o f 1886 b y  w h ich  e ve ry  fe m ale  m em b er 

o f a w a ta n  fa m ily , o th e r th a n  th e  w id ow , m o th er o r p a te rn a l 
g ra n d m o th e r o f th e la s t  m a le  o w e r , a n d  every p erso n  c la im ­
in g  th ro u g h  a fem ale, is  to  be postp oned  in  th e  o rd e r o f
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^  succession to a w atan , o r p a rt  th e re o f, o r in te re st th e re in
taeabai d e vo lvin g  b y  su ccessio n  a fte r th e  d ate o f th e  A c t, to  every

Mubtachaby.s m ale m em ber o f the fa m ily  q u a lifie d  to  in h e rit  such w a ta n .

xT. jTw'aiia j. ^ 0  evidence h as been led  b y  the p la in tiff to show  th a t 
W asu d evach arya o r a n y  an ce sto r o f the p la in tiS  w as e ve r 

entered in  the W a ta n  R e g iste r as a m em ber o f the w a ta n  
fa m ily  o f the D e sa is and D eshpandes o f K a lla p u r, an d  it  h as 
been conceded b efore u s th a t th e  p la in tiff a n d  th e  d efen d an ts 
have n e ve r b ee n  entered in  th e  W a ta n  R e g is te r as w a ta n d a rs 
o f the D e sa i an d  D eshpande w ata n s. T h e  o n ly  g ro u n d  on 
w hich the p la in tiff cla im s th a t h is  fa m ily  and  th a t o f the 
d efen d an ts is  governed by th e p ro v isio n s o f A c t V  o f 1886 
is, th a t the fa m ily  hold s some p ro p e rty  w h ich  is  a d m itte d ly  
p a rt o f the p arg an e-w atan  p ro p e rty  o f the D e sa i a n d  

D eshpande w atan s. The q u e stio n  in  th e  ap p eal th e re fo re  
is , w hether the fa m ily  o f the p la in tiff and  th e  d efen d a n ts ca n  
be considered a w atan d ar fa m ily  fo r the p urp o ses o f th e A c t 

o f 1886.

W a ta n d a r ”  is  defined in  s. 4 o f the B o m b a y  H e re d ita ry  

O ffices A ct, 18 74 , as m eaning a p erson h a v in g  a n  h e re d ita ry  
in te re st in  a w atan, and the sectio n  e x p la in s  th a t th e  w a ta n  
p ro p erty i f  any and  the h e re d ita ry  office a n d  th e  r ig h ts  an d  
p riv ile g e s attach ed  to them  tog ether co n stitu te  the w atan . 
R e a d  alon g  w ith  th is  e rp la n a tio n  “  W a ta n d a r ”  m u st m ean 
a. p erso n  h a vin g  an  h e re d itary  in te re st in  th e  w a ta n  p ro p e rty  

if  any and  the h e re d ita ry  office an d  th e rig h ts  an d  p riv ile g e s  
a.ttached to  them , and it  is  c le a r th a t so fa r  as the h e re d ita ry  
offices in  th is  case are concerned, nam ely th e  offices o f D e sa i 
an d  D eshpande, the fa m ily  o f the p la in t if ! an d  the d e fe n d an ts 
lia s  no h e re d ita ry  in te re st. The d e fin itio n  o f a w a ta n d a r 
g iv e n  in  th e  A c t sa y s fu rth e r th a t “  w a ta n d a r ”  in c lu d e s 
a p erson h o ld in g  W atan p ro p e rty  a cq u ire d  b y  him  b efo re th e  
in tro d u c tio n  o f th e  B rit is h  G-overnm ent in to  th e lo c a lity  o f the 
w atan , or le g a lly  a cq u ire d  su b seq u e n t to  su ch  in tro d u c tio n  

an d  a person h o ld in g  such p ro p e rty  fro m  h im  b y  in h e rita n c e
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I t  seem s to  m e t lia t  t lie  w o rd  ”  ”  m u st l>e
ta k e n  to m ean su c li p e rso n , th a t is  a p erso n  h a v in g  a n  Takabai 
lie re d ita iy  in te re s t in  t lie  Yvatan p ro p e rty  an d  in t lie  'MimTAcsAS'.YA 
iie re d it a r/ office. I t  ca n n o t m ean t lia t  any alien ee o f w a ta n  £~waiUa J. 
la n d s w lio se a lie n a tio n  to o k p lace  b efore the in tro d u c tio n  o f 
th e  B r it is h  G o ve rn m en t in to  the lo c a lity  b u t who h a s no 
sh are  w h a te v e r in  th e h e re d ita ry  oflioe co u ld  be tre a te d  

as a w a ta n d a r fo r the p u rp o se s o f th e  A c t. W a ta n d a r fa m ily , 
th e re fo re , in  s. 2 o f th e A c t  o f 1886 m u st be ta k e n  to  m ean 
th e  fa m ily  o f a  p erso n  w ho h a s an  h e re d ita ry  interest in  th e 
p ro p e rty  o f a  w a ta n  a n d  in  th e  h e re d ita ry  office a n d  the 
rig h ts  an d  p riv ile g e s  a tta ch e d  to  th a t office. I t  is  c le a r, 
th e re fo re , th a t th e  fa m ily  o f th e  p la in t iff and  the d e fe n d a n ts 
•cannot, m e re ly  because th e y  h a p p e n  to  h o ld  p a rt  o f th e  
w a ta n  p ro p e rty  o f the D e sa is  a n d  D eshp and es o f Iv a lla p u r, 
c la im  th e  b e n e fit o f the sp e c ia l ru le  o f su cce ssio n  w h ich  is  la id  

■down in  th e A c t o f 1886. T h e  o b je c t o f th a t p ro v is io n  w as 
to  keep the p ro p e rty  o f a  w a ta n  fa m ily  lia b le  to  re n d e r 
se rv ic e  to  G o ve rn m en t as fa r  as p o ssib le  in  th e  h a n d s o f 
m a le s who w o u ld  be in  a b e tte r p o s itio n  to  re n d e r se rv ice .
T h e re  w o u ld  be n o  o b je c t in  a p p ly in g  th e  ru le  o f su cc e ssio n  
la id  d ow n in  th a t A c t, w h ic h  is  a d e v ia tio n  fro m  th e  o rd in a ry  
H in d u  la w  o f su cce ssio n , to  p e rso n s w ho h ad  no in te re s t 

in  th e h e re d ita ry  office fo r sa fe g u a rd in g  the d u tie s o f w h ich  

th e  A c t w as in te n d ed .

N o case h a s b een  c ite d  to  u s  in  w h ich  it  h as b ee n  h e ld  th a t 

th e  d e fin itio n  o f “  w a ta n d a r ”  g iv e n  in  s. 4 o f the A c t  o f 18 74  

■would in c lu d e  a p e rso n  w ho h ap p en s to  h o ld  w a ta n  p ro p e rty  

b y  a lie n a tio n  o r g ift  b u t  w ho h a s n o  in te re st in  th e  h e re d i­

t a r y  office. M r. G u m aste  fo r th e  resp o n d e n t h a s re fe rre d  to  

s e v e ra l cases w h ich  he co n te n d s su p p o rt h is  case. B u t  a ll o f 

th e m  a re , in  m y o p in io n , d is tin g u is h a b le . Bodhrao Gopalmo 
V . Shriniwas Atmamm'^^ w as a case o f la n d s h e ld  b y  c e rta in
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^  persons as Mutaliks or deputies of tlie Deshpandes. In suck 
TASiBii a case clearly tlie Mutaliks or deputies would be interested 

Mtjbtactaeya not merely in the watan property whicK they held but also in 
iY. jTFadiaJ. the hereditary office for the performance of which they were 

appointed as deputies. In Anna v. Gojra^  ̂ the question was 
one of succession to watan property which had been held 
by one Eakhma who had succeeded to it as the mother o f  
the last male holder. It had been contended that Eakhma’s 
possession was adverse \^ith regard to the plaintifis who 
had claimed the estate as reversioners of Eakhma’s son 
Hari. But it is clear that Eakhma was in that case holding 
the property as a member of the watan family and as 
representative watandar. There was therefore no question 
of the watan property having passed into possession of a 
stranger to the watan family who had no interest in the 
hereditary office. The case in Fahirgoiuda v. 'Dyamcma^ '̂ 
is also clearly distinguishable. The question in that case 
was of succession to a woman who had inherited the watan 
property from her father prior to the passing of the Act o f  
1886. Here, again, although it was held that Sankawa who 
had inherited the property of her father had passed by 
marriage into the family of her husband, it was clear that 
Sankawa had been a member of the original watan family 
and she inherited the watan property and the right of service 
fromher father, and her heirs therefore were clearly members 
of a watan family for the purpose of the Act of 1886. In 
HammntRamcliandraY. The Secretary of State for India"'"̂  the 
question was of succession to one Huchava who had succeeded 
to the watan on the death of her mother. There was no 
question that she was a member of the watan family and 
entitled to the hereditary office. In fact she was entered as 
the representative watandar of the eight annas share and. the 
service rights. Clearly, therefore, her heirs, whoever they 
were, were members of a watan family for the purpose of

(1928) 30 Bom. L. E,. 867. ™ (1932) 57 Bom. 488.
® (1929) 54 Bom. 125.
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A c t V  of 1886. None of these cases, tlie re fo re , can  be 

regarded, as in  any way supporting t lie  c la im  m ade b y  t lie  
resp o n d e n t plaintifi. Mitexaceaeva

i \ ' .  J .  Wadia
In A'jypaji Ba-jmji v. KesJiav Bhmnrm, and Keskav 

Sliamrav v. Ajqjaji Bapuji '̂^  ̂ a question somewhat similar 
to the question arising in this appeal came before the 
Court. The plaintiSs, who were the heirs of one Budro, 
brought the suit to recover certain lands u^ich had been 
sold to the defendants in execution of a decree against 
Budro. They contended that the lands in suit, namely the 
village of Amangi, were watan property in their hands. It 
was found that the lands had originally formed part of the 
Desgat watan of the Desais of Wantmuri and the family of 
the plaintiffs were the Mutalik Desais of the watan.
A dispute had been going on between the Wantmuri Desais 
and the Mutaliks with regard to the village which the Desais 
had throughout regarded as still part of their Desgat watan.
Part of the village lands, namely the Chahurat lands, had 
been entered as watan in the name of the Mutalik Desais and 
the rest had been entered as Sarva Inam other than W'atan.
It was held that the Mutalik Desais could be treated as- 
independent watandars only in respect of the Chahurat 
lands, but that they could not be regarded as watandars 
with regard to the rest of the village. The whole village 
had formed part of the Wantmuri Desgat and had come into 
the possession of the Mutalik Desais from the Wantmuri 
Desais. The fact that it  was nevertheless held that with 
regard to the portion of the village, other than the Chahurat 
lands, the Mutalik Desais were not watandars clearly , 
goes against the respondent’s contention, that aHenees 
or donees of watan lands prior to the introduction of the
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ifsy B r it is li G o T eriim eut in to  the lo c a lity  o f t lie  w a ta n  c o u ld  be 
Taeieai regarded as w a ta iid a rs, and, th e re fo re , as m em bers of the 

3iuETACHAErA w atan  fa m ily , even thoug h they h a d  no rig h t to  the 

y  jlFadiaJ h e re d itary  office to w hich th e w atan  is  attach e d . I  agree^ 
therefo re, th a t th e fa m ily  o f the p la in t iS  an d  th e d efen d an ts 
can n o t be reg arded  as a w a ta n  fa m ily  fo r th e  p u rp o se s o f 
A c t V  o f 1886j and  th a t th e ap p eal m u st be a llo w e d  a n d  th e  

s u it  d ism issed .

Afpeal allotved.
3 .  G. E .
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FULL BENCH.

Sir John Bea'umoiit, Chief Jiistice, 3Ir. Justice N. J. Wadia and 
Mr. Justice Lohur.

1939 '.\L\ETAND JIWAJEE PATIL a i b̂  an o th e r  (o k ig inal  P l a ih t if f s ).̂
Jcbrm rf  10 A ppellants v. NAEAYAN KEISHNA GUMAST-PATIL a n d

ANOTHEE (OEIGIKAL D b E'ENDA’NTS), R e SPO?TDESTS/^

Hi mill Imc—Adoption—Adoption of a married man—Adopted person Imving a son 
in natural family—Adopted person retains Ms right to give the son in adoption.

Under Hindu law, a married raau ■\vlio has gone in adoption to another family 
retains liis right of giving away in adoption liis son in lUs natural family bora 
before his adoption.

Kalgavda Tavanappa v. Somappa TamwnrjavdaJ'^  ̂ Manihbai v. Oohildas,^“̂ Bai 
Ktsharba r. SJiivsa îgjî ^̂  and Baghuraj Chandra v. Subhadra KumuarJ^^ referred to.

A p p e a l  a g a in st the d e cisio n  o f D . R . P ra d h a n , A s sis ta n t 
Ju d g e  a t D h a rw a r.

S u it to re co v e r possession.

* First Appeal jSTo. 98 of 1937.

(1909) 33 Bom. 669. (1928) L. E. 55 I. A. 139 at p. 14S»
(1924) Bom. 520. s. c. 30 Bom.L.R. 829.
(1932) 56 Bom. 619.


