
1939 The a p p e lla n t lia s  also  contended t lia t  tlie  le a rn e d  Judge 

PuE^T^M  w as w rong in  lio k lin g  th a t d efend ant H o . 1 is  a n  a g ric u ltu rist. 
daswdar defendant liim s e lf an d  one o f liis  w itnesses gave

Ganqadhar eyi(jence th a t lie  liv e d  b y  c u lt iv a tin g  la n d s a n d  there was
KASHINATE • 1 1

no evidence to  the c o n tra ry , I  t h in k  th e  le a rn e d  Ju d g e  was 

rig h t in  h o ld in g  th a t th e  d efen d an t w as p e rso n a lly  an 

a g ric u ltu ris t, and  in  d ire c tin g  acco u n ts to be ta k e n  on the 
basis on w h ich  he d id  d ire c t them . In  m y  o p in io n , therefore, 

the ap p eal fa ils  an d  m u st be d ism isse d  w ith  co sts.
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Beaumont C, J.

N . J .  Wadi A J .  I  agree.

Decree confirmed.

3. G. R.

APPELLATE CIVIL.

Before Sir John Beaumont, Chief Justice, and Mr. Justice N , J . Wadia.

1939  NABBHERAMJI GURU aYANIBAMJI RAMSNEHI SADHU ( o m g i n a l  

March 8 D e f e n d a n t ) ,  A p p e l l a n t  v . VIVEKRAMJI GUEU BHAGATRAMJI
RAMSNEHI SADHU ( o r ig in a l  P l a i n t i f f ), R e s p o n d e n t .*

Indian Limitation Acf, (IX  of 19OS), Sch. I , Art. l i —Luni Revenue Code {Bom. Act F 
of 1879), id3—Suit for possession based on title—Sam d issued in favour of defe/u 
im i—No necessity to set aside Sam d—Sanad 7iot a final determination of title 
beiween jparties.

lu  Febi'uary 1934, tne plaintifl: sued to lecovei possession of a temple from the 
defendant. Iii tlio year 1922, tliere was an inquiry m der the Land Revenue Code, 
1879, to determine wlio -was entitled to tlie pos.session of the temple in suit and on 
February 2, 1922, a finding was recorded by the inquiry officer, and a Sanad was issued 
on April 18, 1922, under s. 133 of the Land Revenue Code, 1879, in favour of the 
defendant. The Subordinate Judge held that the plaintiff had established his title 
as oivner of property as Mahant and that the defendant was only his manager and 
accordingly ordered the defendant to hand over the possession of the suit property 
to the plaintiff. Oai appeal to the High Court, it  was contended that the suit must 
fail under Art. 14 of the Indian Limitation Act, 1908, as any order for possession 
against the defendant involved setting aside the Sanad on which he relied and

*Erst Appeal No. 208 of 1927,



t ’ne biut liavjng been broiiglit Li Year aft'.’i' tbo diile of tlic Saiuid was Ijatred, by 1939
iim statioa. N a eb h er a m ji

Held, tliai tlie suit was not Ijai-red iiuder Art. 14 of tlie Inciitm Liniitatio'n. Act, Gueu 
190S, as t.lie plaint did not a^k in terras tliat tlie order or Sanad be set a<ide and it ■was 
ixcit necessary for tl\e plaintifi claiming poisestion against tlio defendant to obtain an Gura;
order setting aside tiie Sanad before he could obtain an order for recovery of 
possession from tlie Civil Court.

Ukdi'a^rpn v. Gadirjewa/ '̂  ̂ distingnislied.

Per Bemononi G. J. A Sanad granted under s. 133 of tlie Land Revenue Code,
1S79, is not strictly speaking in the nature of a document of title bet'^’een litigating 
parties. I t  is a document affecting rights only betAveen the Cromi and the person 
to ■whom it is granted.

F irst Appeal a g a in st tb e d e cisio n  o f J . D . K ap ad ia,,
A ssista n t Ju d g e  a t A hm ed abad .

S u it to  re co v e r possession.

T lie  fa c ts m a te ria l fo r t lie  p u rp o ses o f th is  re p o rt are 
stated in  t lie  ju d g m e n t o f t lie  C h ie f Ju stic e .

H. 0 . Coyajee, w ith  M. R. VidyartJii, R. A. Desai,
B. Morofcmth and  B. P. OJiolia, fo r th e  a p p e lla n t.

D r. B. R. Amhedhir, w ith  M. H. VaJceel, an d  P . N. SJiimk, 
fo r th e respond ent.

Beaumont C. J .  T h is  is  an appeal from an o rd e r o f th e 

A ssista n t Ju d g e  o f A h m ed ab ad . The onl}^ p o in t arg u ed  
on the a p p e a l is  one o f H m itatio n . and it a rise s in 
this way.

T h e  p la in t iff  is  su in g  to  re co v e r th e  R a n isn e h i S am p ra- 
d aya  tem p le  at A h m ed ab ad , w h ich  is  in  th e  p ossession o f 
the d efen d an t. T h e  p la in t iff c la im s as th e successor o f 
S n e h ira m ji, w ho fo und ed  th e  reU gious in s titu tio n  to  w h ich  
th is  tem p le belongs. T h ere are  th re e  R a m d w a rs b elo ng ing  
to  the in s titu tio n ,— one a t S u ra t, one a t B a ro d a  a n d  one a t 
A h m ed abad . T h e R a m d w a r a t S u ra t is  the h e a d q u a rte rs, 
w here th e  p la in tiff re sid e s, an d , acco rd in g  to  th e p la in t iff’s 

casej th e  R a m d w a r a t A h m e d ab ad  is  m anaged b y  th e

(1925) 27 Bom. L. R, MS.
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1939 defendant as his agent. O n tL e  o th e r h an d , th e  defendant

Naeeĥ uiji contends t]iat he is the mahant of the Ahmedabad Ranidwar
in  h is  ow n rig h t and th e p la in tiff h as no in te re st th erein ,

VmKRAjiJi learned Jiidgje framed issues deahna- with the title toGtjetj
—   ̂ the A hm edabad R a m d w a r an d  h e ld  th a t th e  p la in t iff had 

h m u m o n iC .J . ^s the ow ner o f th e p ro p e rty  as m ahant

and t il a t the defend ant w as o n ly  h is  m anager, and 
a cco rd in g ly  he ordered th e  d efen d an t to  h a n d  o ve r the 

possession o f the su it p ro p e rty  to  the p la in tiff. On th is 
ap p eal the p o in t is  ta k e n  th a t the p la in t iff ’s s u it  m u st fa il 
un d e r A rt. 14 o f the In d ia n  L im ita tio n  A c t. T h a t p o in t was 

no t ra ise d  in  the C ourt below , and  is , th e re fo re , n o t d iscussed  
b y  th e  le arn e d  Jud g e. B u t it  ca n  m id o u b te d ly  be ra ised  
in  ap p eal, an d  indeed a n y  q u estio n  o f lim ita tio n  m u st be 

ta k e n  b y  the C ourt. T h e  p o in t a rise s in  th is  w ay.

In  the ye ar 1922 there w as an  in q u iry , u n d e r the B o m b ay 
L a n d  R even u e Code, to  d eterm ine w ho w as e n title d  to  the 
possession o f the tem ple in  su it, an d  on F e b ru a ry  2, 1922, a 
fin d in g  w as recorded b y  th e  in q u iry  officer, and is  entered  in  
the re g iste r o f the c ity  su rv e y  fo r th e c it y  o f A h m ed ab ad  in  

these term s ; “  Sanad no t p ro d uced . H o ld e r R a m d w a ra  
M a n d ir, M anager N u rb h e ra m ji G u ru  G y a n ira m ji b y  
in h e rita n c e ." T h a t is  to  say , the h o ld e r is  th e  R a m d w a r 
M a n d ir, the m anager is  the d efendant, and the g u ru  is  G -yani- 
ra m ji, th ro u g h  whom  both the p la in t iff  an d  th e  d efend ant 
claim . So th a t th a t e n try  seems to me in d e cis iv e  on th e  d is­
pute between the p la in tiff an d  the d.efendant. B u t  fo llo w in g  
upon th a t a Sanad was issued  u n d e r s. 13 3  o f th e  B o m b a y 
L a n d  R e ven u e  Code, on A p ril 18, 1922. T h a t docum ent 
is  addressed to the d efendant, m anager o f th e  R a m d w a r 
tem ple, and  it  recites th a t th e G o v e rn o r-in -C o u n cil, w ith  
a view  to the settlem ent o f the la n d  reven ue a n d  th e  reco rd  

and p re servatio n  o f p ro p rie ta ry  an d  other rig h ts  connected 
w ith  the so il, h as un d e r the p ro v isio n s o f the B o m b a y  L a n d  
R evenu e Code d irected  th e  su i'v e y  o f the c it y  s ite  w ith in  

the lim its o f A hm edabad C ity , an d  ordered th e  n e ce ssa ry
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inquiries coiiiiected tlierowitJi to be iimcle. Tlieii tlic Baiiad
(]<■',̂ ciibes 1'lie siiit ]jroi)e>‘rA- ;yi(] a-s i;Vi!](3Wrf : x.MtuHEKAMJi

T lie  su M  k h jih i is  c u iilin s io d  to  y c i i  a s  reiiyiou;-, auM e x f i i ip i  f r o m  a l l  L a iu i  P .e v e i iu e  f .

h v  t h i .  R a i ia d . ViVEKKAM JI

Bern. BOA.IBAY 815111ES 5i‘)7

OfjKu
"  T h e  ie r m s  o f  >’nin: ii.-n^irn iv.rc .svh-ii t l i a t  y o u r  kJitdu, is  t i 'a u d ll 'i 'a b it ' a i i i l  I i f i i ta L Ie  

a n d  %vili lie efintinin-d b y  Ihe E r i t i s l i  (.‘(iVvrruiicjit. '. r iik o iti, j 'a is iu y  n ity  ),<lije(-iion ta- 

q u e s t io n  a s  to  r i g i i t  (' H iik ) ,  to  v lio ? ;o t 'v c r  h liaillV eiu i l iu ie  t t t  l isn e  b e  th e  l a w f u l  h o ld e r  o f  

t h a t  I 'h a k i (o L ^ c u p a n e y )/’

SiibseqiieiitlT tJie pliiiiitiff iippli<3{l to the revenue 
ii.utliorities, an d  an  a p p e a l wub lodged a-gainst t lio  ord er

of the inquiry officer, and tiuit a|:>peal was dismissed on 
Jiiue 2S, 1923, by the District Deput}” Collector, whose 
order is exhibit 96.

A rtic le  14 of tlie  In d ia n  L im ita tio n  A ct p ro v id e s t lia t  an 
a p p h ca tio ii to  set asid e  a n y  a ct o r o rd er o f an  officer o f 
G overnm en t in  h is  o ffic ia l c a p a c ity , n o t h e re in  otherAvise 
e xp re ssly  p ro v id e d  fo r, s h a ll be b ro u g h t w ith in  one y e a r fro m  
the d ate o f tlie  a ct o r ord er. I t  is  contended th a t t-lie 
d ecisio n  o f the in q u iry  o fficer is  an  o rd er o f a G o vern m en t 
officer an d  the Sanad is  a n  a ct o f su ch  officer in  h is  ofB.cial 
c a p a c ity , an d  i  th in k  those tw o  p o in ts m ay be conceded. 
B u t the cpiestion is  w hether th is  is  a, s u it to set asid e an  
a ct o r an  o rd er of a G o ve rn m en t officer w ith in  A rt. 14. 

C e rta in ly  th e p la in t does n o t ask in  term s th a t the o rd er 
o r S anad be set asid e. I t  does a sk  fo r possession, an d  
the co n ten tio n  p u t fo rw a rd  b y  the a p p e lla n t is  th a t the 
C o u rt co u ld  n o t m ake an  o rd er fo r possession in  face o f th is  
S anad b u t m u st set asid e  th e  S an ad  an d  th a t an y 
o rd er fo r possession as a g a in st th e  a p p e lla n t in v o lv e s  

se ttin g  asid e th e S anad  on w h ich  he relie s. T h a t a rg u ­
m ent, I  th in k , m ig h t p re v a il, i f  th e  S anad were an  o rd in a ry  
docum ent o f title . I f  a  p la in t iff is  su in g  fo r possession, 

an d  th e d efen d an t re lie s  on a  co n veyan ce  fro m  th e p la in t iff  
o r h is  p red ecessor, it  m a y  be n e ce ssa ry  to  set th a t co n veyan ce 
asid e b efore th e  p la in t iff can get an  o rd er fo r possession, 

and  in  these circu m stan ce s th e s u it  fo r possession w o u ld  be in

J J ta u m o iit  C . J .



1939 substance a suit to set aside docmneiit witliiu tlio Indian 
Nap.33̂ a 3iji Limitation Act, tlioiigi] tliat relief be not expressly asked 

for. To my mind tlie real question on tliis appeal is, ^hetlier 
VivEoiAMji Sanad, wliicli is miicli more pref'ise than tlie order of

GtTETT
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the inquiry officer, amounts to something in the nature of 
Bemmontc.j. title, ^hich must be set aside before the

plaintiff can get an order for possession. Mr. Coyajee for 
the appellant rehes on a dictum of Sir Norman Macleod 
in Vlmvappa v. Gcdig&ivâ '̂> in which be refers to a Sanad 
granted under s. 133 of the Bombay Land Revenue 
Code as in the nature of a document of title, but in that 
case the learned Chief Justice was not considering the 
question which we have to deal with. To my mind a Sanad 
granted under s. 133 is not strictly speaking in the 
nature of a document of title between litigating parties. 
It is a document affecting rights only between the Crown 
and the person to whom it is granted. The object of an 
inquiry under the Land Revenue Code is to determine the 
right of Government to revenue, and for that purpose to 
survey the land and to determine who is the holder and, 
therefore, hable to assessment. But an order made under 
the Land Revenue Code is not, in my opinion, intended 
to operate, and does not operate, finally as a determination 
of title between subjects of Government. No doubt an 
order made under the Land Revenue Code is frim a facie 
evidence of title, but it is not conclusive and may be over­
ridden as other evidence may be over-ridden. It is not, 
in my opinion, essential for a person in the position of the 
plaintiff in this case claiming possession against the 
defendant, who has been granted a Sanad under s. 133, to 
ohtaii an order setting aside that Sanad before he can 
obtain an order for recovery of possession from a civil 
Court. It is always open to the revenue authorities to 
correct their record, and if the plaintiff, having obtained

(1925) 27 Bom. L. E . 948.



ail order for possession or an oixler declaring bis title from 
a competent Civil Court, goes to the revenue aiitliorities, Naebheejljui 
I Iiave no doubt that the necessary corrections will be made ik

in the revenue records. Bnt the revenue records, in mv 
opinion, are not conclusive in favour of the defendant as 
against the plaintiff, and it is not, therefore, essential 
tJiat the Court should make an order setting aside the 
Sanad before granting an order for possession to the 
plaintiff.

The appeal, therefore, fails and must be dismissed with 
costs.

N. J. W a d i a  J .  I agree. T h e  only q u estio n  b efore 

us is w hether the o rd er of th e  re ve n u e  a u th o ritie s  g ra n tin g  

the d efen d an t a S anad  in  resp ect o f th e  s u it  p ro p e rty  w as an 

o rd er w ith in  th e m eaning  o f A rt. 14 o f th e  In d ia n  L im ita tio n  

A ct, w h ich  th e  p la in t iff  w o u ld  h a ve  to  set asid e  b efore he 

co u ld  succeed in  h is  s u it fo r p ossession o f th e  p ro p e rty .
The Sanad was granted under s. 1 3 3  of the Land Revenue 
Code. The inquiry, which was made under the provisions 
of s. 131 of that Code, was an inquiry of the kind 
provided by s. 95, that is a survey with a view to the 
settlement of the land revenue and to the record and 
preservation of rights connected therewith. Such an 
inquiry is not intended, and could not from it s  V e ry  nature 
have been intended, to settle disputes between private 
persons with regard to titles to property. All that the 
inquiry officer would be concerned with would be the fact 
of actual possession. If, at the time of the city su rv e y  
inquiry with regard to the suit property in 1922, the plaintiff 
had contended that, although the defendant happened to 
be in possession, the real t it le  to th e  property lay in th e  

plaintiff, it  would h a v e  been beyond the powers of th e  
inquiry officer to  go in to  th e  question and to  decide in  

whom th e  re a l t it le  la v . Still le ss would it  h a v e  been in
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iiis  pow er to d ep rive  th e  d e fe iifla iit  o f t lie  p ossession w hicli 

lie  a c tu a lly  had , even th o iig li t lia t  p ossession n iig lit  be 

fo iu id  to be ille g a l. A ll th a t be w o u ld  be co n ce rn e d  w itb  

w ould be to asce rta in  w ho w as a c t iia ll/  in  possession. If , 

N .J.~m tU a J. tlie re fo re . tlie  question o f t lie  p la in t iff ’s t it le  c o u ld  n o t have 

been gone in to  b y  th e in q u iry  o fficer an d  d ecid e d , it  is  not 

p o ssib le  to  lio ld  th a t a n y  d e cisio n  w it ii re g a rd  to  actu al 

possession, w liic li m ig h t be g ive n  b y  the in q u ir y  o fficer, could 
d ep rive  the p la in tiff o f h is  rig h t to  get the q u estio n  o f title  

decided b y  a C iv il C o u rt. T h e in q u iry , w hich is  held  under 

s. I  S I of th e L a n d  E e v e n u e  Code fo r th e  p urp o ses o f the c ity  

su rv e y  settlem ent, is  s im ila r in  it s  n a tu re  to  th e  in q u iry  

w h ich  is  h e ld  under s. 95 o f the B o m b a y  L a n d  R e v e n u e  Code 

w ith  reg ard  to a g ric u ltu ra l la n d s, an d  is  m e re ly  concerned 

w ith  setthn g  who is  a c tu a lly  in  possession an d  lia b le  to  p ay 

the assessm ent. The d ecisio n  in  su ch  an  in q u ir y  w ould 

u n d o u b te d ly  be a piece o f evid ence in  fa v o u r o f the person 

whose nam e is  entered an d  to  w hom  th e  S anad  is  g iv e n  as 

a re su lt o f the d ecisio n , b u t it  co u ld  n o t be co n sid e red  as 

d eciding  the rig h ts to  t it le  betw een the h o ld e r fo r th e  tim e 

behig and  others who m a y or m a y n o t h ave  been rep resented  

in  th e  m q u iry  and  w hose t it le  to  the p ro p e rty  co uld  no t 

liiiA^e been gone in to  b y  the in q u iry  officer. I t  w o u ld  not 

be neoessa].'y fo r the p la in tiff to  get th e  o rd er o f th e  in q u iry  

orlieer, o r the Sanad, w h ich  w as g ra n ted  as th e  re s u lt o f 

t lia t  order, set aside before he co u ld  sue fo r p o ssessio n , and 

A rt. 14: o f the In d ia n  L im ita tio n  A c t w o uld  n o t be a n y  b ar 

to the su it.

I  agree, therefore, th a t the ap p e a l sh o u ld  be dism issed  

w ith  costs.

Decree confirmed.
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