
APPELLATE CIVIL.

560 INDIAN LAW EBPORTS [1939]

Before Sir John Beaumont, Chief JnsHce, and Mr. Justice N . J . Wadia.

1939 PURSHOTTAM DAMODAR KAICHUBKAR and otheks (oeigiital Plaintifp),
F e b ^ j  16 Appellams v . GANGADHAR KASHmATH SAKIIARE a s h  aijotheu

(original Db]?en,dant), R espondents.*

Hindu law—Mortgage—Suit by mortgagee—Legal necessity—Mortgage can be M d

good only fo r  that o f the 7Hort(jag& debt which is re.quired fo r legal necessity.

Property in suit was mortgaged by the adoptive motlier of defendant No. 1 to the 

plaintiff for the sum of Rs. 4,000 advanced. The plaintiff filed a suit to roe over the 
mortgage debt by sale of the mortgaged property. The Subordinate Judge held 

that in respect of Es. 3,200, the mortgage •was for necessity, but the remaining 

amount of Rs. 800 was not for necessity and passed a decree accordingly. On appeal 
to the High Court it was contended rel}\ing on the Privy Council decision in Krishn 

Das V. Nathu that the mortgage should have been held good for the fuH
amount purported to be secured.

Held, that it was open to the defendant to contend that Rs. 800 were not borrowed 
for legal necessity and that part of the mortgage debt was not binding upon him 

or upon his share of the mortgaged property.

Hwnoomanpersaud Panday v. M m sim at Babooee Mnnraj Koomveree/ '̂  ̂ and Krishn 
Das v. Nathu discussed.

Dwarka Earn v. Bahshi Parnaio Prasad S i n g h , referred to.

F i r s t  A p p e a l against the decision o f R . G. Karklianis, 
First Class Subordinate Judge at Sholapur.

Suit to recover mortgage amount.
The facts material for the purposes of this report are 

stated ill the judgment of the Chief Justice.

S. Y. Abliyanhm\ for the appellants.

T. N. Walavalkar, for respondent No. 1,
*]?iTst Appeal No, 259 of 1937.

(1926)ML.R. 5 4 1. A. 79, s. c. ® (1S56) 6 Moo. I. A. 393.
49_A11. 149. (3̂  (1935) 14 Pat. 595,
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B e a t o io n t  C. J. This k  an appeal against a juclgmeiit 
o f the F ir s t  Class Subordinate Judge of S lio la p u r. The
plaiiitiffe are suing to enforce a mortgage pa-ssed on 
September 10, 1824, b y  tlie a-doptive mother of defendant 
No. 1. J3efendant No. 1 contends that tlie mort^ase iso  o
not for legal necessity and therefore is not binding upon 
Ills interest in the mortgaged jiroperty. The learned Judge 
held that in respect of R s . out of the total sum  o f

Es. 4,000 advanced, the mortgage was for iiecessityj b u t 

he held th a t the remaining Es. 800 was not for necessity, 
and he passed an order on defendant No. 1 to pay out 
of the mortgaged property the sum o f R s . 6,400 which 
was based on the view that th e  to ta l prinoijDal sum secured 
was R s . 3,200.

O n the fa c ts  I  th in k , th e re  is  no reaso n  fo r ch a lle n g in g  the 
le arn e d  Ju d g e ’s fin d in g . R s . 3,0 00  w as re q u ire d  by th e  
a d o p tiv e  m o th er o f d efen d an t N o . 1 to  p a y  o ff su b sistin g  
m ortgages on th e p ro p e rty , an d  th e  le arn e d  Ju d g e  h e ld  
th a t a fu rth e r R s . 200 w as a lso  re q u ire d  fo r p urp oses o f 

n e ce ssity. T h e b alan ce , a cco rd in g  to  the a lle g a tio n  o f 
the m ortgagee, w as re q u ire d  to  p a y  o ff m iscellan eo u s debts, 
an d  fo r th e  m ain ten an ce o f th e  m in o r m ortg ag or. 

A d m itte d ly , th ere w as no evid ence w h ate ver th a t the 
a d o p tive  m o th er h ad  in c u rre d  a n y  debt. T h e m ortgagee 
m e rely  to o k h e r w ord fo r it  w ith o u t a n y  in q u iry . I  th in k , 
th erefo re, th e  le arn e d  Ju d g e  w as rig h t in  h o ld in g  th a t the 
m ortgagee h a d  n o t estab h sh ed  th a t m ore th a n  R s . 3,200 
w as b orro w ed  fo r le g a l n e ce ssity.

O n th ose fa cts M r. A b h y a n k a r fo r th e  a p p e lla n ts contends 

th a t th e  m ortgage is  good fo r th e  f u ll am o unt p u rp o rte d  

to  be secured , an d  fo r th a t he re lie s  on the d ecisio n  o f the 

P r iv jr  C o u n cil in  Krislm Das v . Natlm In  th a t

case the P r iv y  C o u n cil w ere d e a lh ig  w ith  a sale b y  a  m anager

PrSSHOTTAM
D a jio d a k

V.

G'ASGADHAP*
IVASHIXATB

1939

MO-r Bk -Ta 4-
(1926) L. E . .54 I. A. 79, s. c. 49 All. 149,

Aa



Beaumont C. J .

1939 fo r Rs. 3,500, and it  w as p ro ved  th a t out o f t lia t  sum 
PUB̂ TAM Bs. 3,000 was re q u ire d  fo r le g a l n ece ssity. T lie  P riv y  
Damodab iie ld  th a t in  th e circu m stan ce s the sale  was for

Gangabhae necessity an d  th a t it  w as no t e sse n tia l fo r th e  p urchaser to
K ashinatii

prove th a t the whole oi the purchase money ]-),ad heeri 
ap p lied  fo r necessity. The particular passage on which 
Mr. A h h y a n k a r rehes for his contention that the principle 
o f th a t case apphes to the present case, which, is one of 
m ortgage, is  at page 84. T lie ir  Lordships sa}-:

“ The learned Judges seeiu to have lost sight of tho true qufstiou vv̂ hich falls to 
be answered iii such cases—uainoly, whether the s;ile. ifcrielf was one \vhich was 
justified by legal necessity. This is tho point of view from which the matter is 
approached in the earheat case cited at the Bar of Hunooinanpersaud Pmday v. 
Ifvnraj Koomverce/^^ decided by the Boai'd in 1856. The case related to 
a charge upon property bjr way of mortgage, and uoii to a but the principles 
to be appUed appear to their Lordships to Ijcs the same as in the case o£ a sali> 
of property.”

I  th in k  M r. A b h y a n k a r’s co nten tio n illu s tra te s  the danger 
o f w resting a d ictum  from  its  co n text. A ll th a t th e ir 
L o rd sh ip s mean in  the passage w h ich  I h ave read  is  th at 
the p rin cip le s to be ap p lied  in  co n sid erin g  w hether a sale 

is  fo r leg al necessity are the sam e as the p rin c ip le s  to be 
ap p lied  in  considering w hether a m ortgage is  fo r. legal 
necessity. B u t th e y  do not, in  m y o p in io n , m ean to 
suggest th a t the effect of a sale fo r a la rg e r sum  than 
im m ediate necessity req uires is  n e ce ssa rily  th e  sam e as 
the effect o f a m ortgage fo r a la rg e r sum  th a n  is  req uired . 
A s th e ir L o rd sh ip s p o in t out in  th a t case “  it  is  n o t alw ays 
possible fo r the fath er o f a fa m ily  to  se ll ju s t  th a t share of 
the p ro p erty  w hich w ill b rin g  in  the p recise sum  w hich is 
w anted to  clear the debts w h ich  are b in d in g : ”  and. w hatO ^
the C ourt has to consider in  th e case of a sale is  w hether 
the sale should be set aside or n o t. The sale is  e ith er I ’ahd 
or in v a lid . In  the case of a m ortgage the p o sitio n  of course 
is  e n tire ly  different. A  m ortgage m ay be v a lid  fo r less than 
the w hole am ount advanced, or it  m ay be v a lid  fo r the 
whole am ount ag ainst one defendant, and fo r p a rt o f the

(1S56) (] Moo. I. A. 39.“̂.

562 INDIAN LAW EEPORTS [1939]



Bern. BCJlUBAr SEEIEB 56̂ ?

H)S9iiiiu jm it u iily  ;uiotLoj: d e fe iid a iit. in  e n lb rc in g  a
n io itiia fft' the Court takr-s ;rii o f w lia t is due, an d  rrusHOTTAii

i' “ . T • 1 I)a:i10dae
o li tlie  01 bUi''iL jic c o iiiit  1 see no reason w h y  a j,.
re v e rs iijiie r. a-gainst tlie  n iortgage is  s o iig lit to 1)6
fijfo j't'cd . d io id d  not take* tlie  lio in t t lia t. as ag ain st liis  — -

 ̂ _ B e n n m o n f  C .  J .

interest in tiie nioitgt\Lf(-‘d ]jropertY, tlie mortgage is
good only for tJ.ui,t p^iit of tlie rnoi'tg^ige del>t wliicli was 
required for legal necessity. Certainly tlie case of
HIi’fiooTtia nperm'}fd Fanday v . M-ussumat Babooee Mum'uj 
Koonu'vrceS^^ on Tviiicli tlioii* l.ordsliips relied in K rish i  
Dus V. Kuiit'u m not an autliority agaiiint tlie view
wliioli I liave expressed, Ijeoanse in tlie actual rex>ort wliicli 
tlieir Lordslups made to Her ]\Iajesty they say (p. 425) :

‘‘ And tiieir Lords-Lips aie of <>piuiou t'hat llic validity, force, and effect of 
tlie bond, as to all and eiu-h of the snxus, of wliicli tlie svmis of Es. lo,000, 
thereby purporting to be :iecurod, is composed, depend on the circumstances 
under wliicli the sums, or sueli of them as Avere advanced by the appellant, 
were reapecti'vely so advanced by him.'’

T h is  qu estio n  a,.l8o considered b y  a B en ch  o f the 
P a tn a  H id i C o u rt in  Dirarka liam "v. Bahshi Parnawo
Pmsad In  th a t case the Bench came to the
co n clu sio n  th a t it  w as a lw a y s open, in  a su it to enforce 
a m ortgage, fo r the d efend ant to contend th a t a p a rt 
o f the ni03:tgage debt w as no t b in d in g  up o n  h im  or 
upon his share of the m ortgaged p ro p e rty  on the ground 
th a t it  w as n o t b orrow ed fo r le g a l necessity. I think th a t 
is the correct view.

I have dealt with this point, which seems to me to be free
from  d iffic u lty , ra th e r m ore fu lly  th a n  I  sh ould  n o rm a lly  
have th o u g h t iiecessa,ry, l.)ecause I  h a ve  had  se ve ra l cases 
re ce n tly  in  w h ich  the. point h as been raised.

In my view, therefore, the decree which the learned Judge 
made allowing to the plaintiff only that portion of the 
principal which was advanced for legal necessity is correct.

(1856) 0 Moo. I. A. 393. ® (1906) L. R. 54 I. A, 79, s. c. 49 AIL 149.
(1935) 14 Pat, 595.



1939 The a p p e lla n t lia s  also  contended t lia t  tlie  le a rn e d  Judge 

PuE^T^M  w as w rong in  lio k lin g  th a t d efend ant H o . 1 is  a n  a g ric u ltu rist. 
daswdar defendant liim s e lf an d  one o f liis  w itnesses gave

Ganqadhar eyi(jence th a t lie  liv e d  b y  c u lt iv a tin g  la n d s a n d  there was
KASHINATE • 1 1

no evidence to  the c o n tra ry , I  t h in k  th e  le a rn e d  Ju d g e  was 

rig h t in  h o ld in g  th a t th e  d efen d an t w as p e rso n a lly  an 

a g ric u ltu ris t, and  in  d ire c tin g  acco u n ts to be ta k e n  on the 
basis on w h ich  he d id  d ire c t them . In  m y  o p in io n , therefore, 

the ap p eal fa ils  an d  m u st be d ism isse d  w ith  co sts.
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Beaumont C, J.

N . J .  Wadi A J .  I  agree.

Decree confirmed.

3. G. R.
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Before Sir John Beaumont, Chief Justice, and Mr. Justice N , J . Wadia.

1939  NABBHERAMJI GURU aYANIBAMJI RAMSNEHI SADHU ( o m g i n a l  

March 8 D e f e n d a n t ) ,  A p p e l l a n t  v . VIVEKRAMJI GUEU BHAGATRAMJI
RAMSNEHI SADHU ( o r ig in a l  P l a i n t i f f ), R e s p o n d e n t .*

Indian Limitation Acf, (IX  of 19OS), Sch. I , Art. l i —Luni Revenue Code {Bom. Act F 
of 1879), id3—Suit for possession based on title—Sam d issued in favour of defe/u 
im i—No necessity to set aside Sam d—Sanad 7iot a final determination of title 
beiween jparties.

lu  Febi'uary 1934, tne plaintifl: sued to lecovei possession of a temple from the 
defendant. Iii tlio year 1922, tliere was an inquiry m der the Land Revenue Code, 
1879, to determine wlio -was entitled to tlie pos.session of the temple in suit and on 
February 2, 1922, a finding was recorded by the inquiry officer, and a Sanad was issued 
on April 18, 1922, under s. 133 of the Land Revenue Code, 1879, in favour of the 
defendant. The Subordinate Judge held that the plaintiff had established his title 
as oivner of property as Mahant and that the defendant was only his manager and 
accordingly ordered the defendant to hand over the possession of the suit property 
to the plaintiff. Oai appeal to the High Court, it  was contended that the suit must 
fail under Art. 14 of the Indian Limitation Act, 1908, as any order for possession 
against the defendant involved setting aside the Sanad on which he relied and

*Erst Appeal No. 208 of 1927,


