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Bepye Sir John Beaumont, Chief Justice, and 2Ir. Justice N . J. Wadia.

S H A N K A R  D Y A J IA N G O U D A  P A T I L ,  m in -q k  s r  h i s  s t e s t  f e i e k d  GEJfETtvB 

F e b ru a ry  22  jA T H jiE  N A R S I N H A  M A H A D E V  U D A P I  ( A p p e l l a o t — o r i g i n a l  P l a i s t i p j ]  

-------  A p p l ic a in 't  V. P U T T A B A I  m i b a t a r  G U R U N A T H G O U D A  Iv . P A T IL

AND OTHEPvS ( R e s p o n d e n t s — o u iG iitA L  D e e b s d a n t s  N o s . 1 , 3  a n d  4)

O p p o n e n t s .*

C iv i l  P r o c e d u r e  C o d e  { A d  7  o f  1 9 0 S ) ,  0 .  X L V ,  r .  7 — F u r n i s h i n g  o f  secu r ity—.

E x t e n s i o n  o f  t im e — P r i v y  C o u n c i l  R u l e s ,  1 9 2 0 ,  r u le  0 ~ P r a c t i c e .

T h e  d is c r e t io n  g iv e n  t o  t! ie  C o u i 't  b y  ru le  9  o f  t l i e  P r i v y  C o u n c i l  R u le s  i s  a  g en e ra l 

o n e , %vliicli d o e s , i f  t h e  ju s t i c e  o f  t h e  e a s e  r e q u i r e s  i t ,  e n a b le  t h e  C o u r t  t o  e x te n d  t i e  

t i m e  fo r  lo d g in g  s e c u r i ty  t o  a n y  e x t e n t ; b u t  i n  e x e rc is in g  t h a t  d i s c r e t io n  re g a rd  

s h o u ld  b e  h a d  t o  t h e  f a c t  t h a t  u n d e r  0 .  X L V , r .  7 o f  t h e  C iv il P r o c e d u r e  C o d e , 1908, 

t h e  e x te n s io n  o f  t im e  fo r  g iv in g  s e c u r i ty  i s  s t r i c t l y  l im i t e d ,  a n d  i t  w o u ld  re q u ire  

a  s t r o n g  c a se  t o  in d u c e  th e  C o u r t  t o  h o ld  t h a t  J u s t ic e  r e c |u ire s  a n  e x t e n s io n  o f  tim e  

b e y o n d  t l i e  l i m i t  sp eo iired  i n  t h a t  r u le .

N i l k a n i h  B a h m n t v . Y i d y a  N a r s i n h a  B h a ra ti, '-^ '^ fo llo w e d .

B e v a n s h id a y a  v .  G u d n a y a ,^ ^ '’ r e f e r r e d  to .

Poornarmnthachi Y. Gopalastcarni Odayar̂ '̂̂  m d  Bahadur Lai v . Judges of the H ig h  

Court at AUahabad,^^  ̂n o t  f o llo w e d .

T h e  C o u r t  h e ld  t h a t  n o  c a s e  w a s  m a d e  o u t  f o r  a u th o r i s in g  t h e  a p p l i c a n t  t o  g ive 

s u b s t i t u t e d  s e c u r i ty ,  b u t  in  t h e  s p e c ia l  c i r c u m s ta n c e s  o f  th e  c a s e  t h e  C o u r t  g a v e  th e  

a p p l ic a n t ,  u n d e r  r u le  9 , a n  e x te n s io n  o f  14 d a y s  t o  g iv e  t h e  s e c u r i t y  in  c a s h .

A pplication for substituted security.

On June 14, 1938, Shankar (applicant) filed against 
Puttabai and two others an application for leave to  appeal 
to His Majesty’s Privy Council against the decree of this 
Hon'ble Court dated January  19, 1938.

On December 14, 1938, the Court was pleased to  grant 
a certificate, giving the applicant leave to  appeal to His 
Majesty’s Council.

* C iv il A p p l ic a t io n  N o .  4 7  o f  1 9 3 9 .

(1927) 51 B o m . 4 3 0 . «) ( 1 9 3 3 ) 5 5  M a d . 8 3 5 .
®  (1930) 33 B o m . L. R . 4 8 7 . (1 9 3 3 ) 55  A ll. 4 3 2 .



On JaiiiiaiT 23. 1939. tlie applicaiit applied to tlie Coiu’t  -939
praying that lie should he allowed to fiiriiisli substituted 
security, it being alleged tliat tlie applicant, wlio was a 
minor, was a pauper and tliat lie liad filed a suit and the ,. ̂  ̂ . itrpaTSATH-
a.ppeal hi/orfna jjauperis and that if he was not so permitted uocua
to furnish the substituted security, he would not be able 
to proceed with his appeal.

The application Avas lieard.
IF. B. Pm dhan  and S. it. Joslii, for the appHcaiit.
B. A . JaJtaginlar, for opponents E"os. .1 and 3,

B e a u m o n t  C. J. This is an apx^licatioii to  allow the 
apphcaiit to give substituted security for the cash payment^ 
which he was required t o  make in relation to an appeal 
to the Privy Council. The application raises a point o f  
practice, which has led to a difference of oiDinioii between 
this High Court and other High Courts.

Under 0. XLV, r. 7, Civil Procedure Code, the applicant 
desiring to appeal to the Privy Council is required, within 
ninety days or such further period, not exceeding sixty days, 
as the Court may upon cause shown allow, from the date 
of the decree complained of, or within six weeks from the 
date of the grant of the certificate, whichever is the 
later date, to furnish security in cash or in Goverinment 
Securities. The decree in the present case ŵ as passed 
on January 19, 1938. a n d  the certificate w as issu e d  on 
December 14, 1938. Therefore, it  seem s to  me c le a r th a t 
un d e r 0. X L V , r. 7, no extension o f tim e  co u ld  be g iv e n  
beyond s ix  w eeks from D ecem b er 14, 1938. B u t it  is  

arg u ed  th a t a n  extension can  be allo w ed  under r. 9 o f th e  
Privy C o u n cil Rules, w h ic h  came in to  fo rce on th e  sam e 
d a y  as th e  am endm ent to  O. X L V , r. 7, w h ich  p re scrib e d  
th e  p e rio d  w hich I  h a v e  re fe rre d  to . R u le  9 is in these 

' term s :
“ Wliere an Appellant, having obtaiaed a certificate for the adixiission of an Appeal, 

fails to furnish the secnrity or make the deposit required (or apply with due dihgence
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1939 to fhe Court for an Order admitting tlie Appeal), the Court may, on its owtt motion
g or on an application in that behalf made by tlie Respondent, cancel the certificate

Pi'A îAifGOiTPA for the admission o£ the Appeal, and may give sticli directions as to the Costs of the
I'- Appeal and the security entered into by the Appellant as the Court shall thmk fit.

PuTTABAJ make such further or other Order in the premises, as in the opinion of the Court
\jfUIlTJ2sATH- ^

GOUDA the ju stice  o f  th e  case requires.

Seamnontc.J. U n d e r S. 112  o f th e  C iv il P ro ce d u re  Code th e  ru le s made 

b y  the P r iv y  C o u n cil pre^’a il in  a n y  co n flict betw een them 
and the p ro v isio n s o f the Code, so th a t, i f  r . 9 o f tlie  
P r iv y  C o u n cil R u le s co n flicts in  a n y  w a y  w ith  0 . X L V . 
r. 7 , the p ro v isio n s o f r. 9 m u st p re v a il. T h e  v ie w  w hich 
has been ta k e n  b y  a f u ll b en ch  o f th is  C o u rt i] i Nillmnth 
Bahvcmt v . Vidyii NarsinJm is  th a t un d e r r. 9
a general d iscre tio n  is  g iv e n  to  th e  C o u rt to  m ake such 
order as the ju stice  o f the case re q u ire s, an d  if  th e  ju stice  
of the case req u ires the e xten sio n  o f tim e  fo r g iv in g  se cu rity  
beyond th a t specified in  0 . X L V , r . 7 , th e  C o u rt has 
ju ris d ic tio n  to  m ake the ord er. T h a t case has been follow ed 

b y  a d iv isio n  bench o f th is  C o u rt in  RevansMdaya v . 
CriidnayaŜ  ̂ H ow ever, th e  M ad ras H ig h  C o u rt in  Poor- 
mnanthachi v . Gopalasimmi Odayari^  ̂ an d  th e  A lla h a b a d  

H ig h  C o u rt in  Bahadur Lai V. Judges of tlie High Court at 
Allahabad<-̂ '> take  a d ifferen t view . T h e y  th in k  th a t r. 9 
o f the P r iv y  C o u n cil Pv,ules does n o t em pow er the 

C o u rts to exten d  th e  tim e beyond th e lim it  sp ecifie d  in  
0 . X L V , r. 7.

The learned  G overnm ent P le a d e r has suggested th a t 
the m atte r should be referre d  to  a fu ll b e n ch  o f fiv e  
Jud g es, b u t, as at p resen t a d vise d , I  th in k  th e  v ie w  taken  
by th is  C o u rt in  Nilhmtli Balivant V. Yidya Narsinha 
Bharatî '̂̂  is  the co rrect vie w . I t  seem s to m e th a t the 
d iscretio n  given to th e  C o u rt b y  ru le  9 o f th e  P r iv y  C o u n cil 
R u le s is  a general one, w hich does, i f  the ju s tic e  o f the 

case re q u ire s it , enable th e  C o u rt to  e xte n d  th e  tim e  
fo r lod g ing  se c u rity  to  a n y  e x t e n t ; b u t in  e x e rc isin g  th a t

«> (1927) 51 Bom. 430. (1933) 55 Mad. 835.
(1930) 33 Bom. L. R. 487. (1933) 55 AU. 432, T. B.
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clisc.retion we m u st h a v e  re g ard  to  t lie  fact that under H)39

0 . X L V , r . 7 , tlie  extension o f tim e  for ,£>iviiig se f-m ity  is shaskae
s t ric t ly  lim ite d ; and I  t li i i ik  t lia t  it w o idd  re q u ire  a stro n g  
case to  in d u ce  the Com 't to liold tJia t justice require.s an  ^Pcttabae

e xten sio n  o f tim e  beyond tlie  lim it  sp ecified  in tlnxt ru le . gouda

In the p resen t case a p p a re n tly  an o rd er wus made Beaummitc.j, 
(r ig h tly  o r w i’o n g ly ) ex •parte e xte n d iu g  the time to 
F e ])ru a ry  25 n e xt, th a t is  to  sa y  fo r a p erio d  whicli still lias 
three d ays to ru n , b u t it  is  o b v io u s th a t i f  we are to accede 
to th is  a p p lic a tio n  on t lie  m e rits, a fu rtlie r  extension w ill 

lia v e  to  be allow ed . Th e a p p lic a n t, w ho i>s a iiihior. says 
t lia t  lie  is  u n ab le  to  p ro v id e  t lie  K s . 4,000 in  cash w hich 
is  re q u ire d  o f h im . B u t he sa y s th a t he can  ra ise  th e  
m oney on th e  se c u rity  o f im m oveable p ro p e rty  w o rth  a t 

least R s . 40,000. O b v io u sly  th e re  w o uld  h ave  to be an 
in q u iry  as to  the v a lu e  o f th e  p ro p e rty  w h ich  he proposes 

to su b stitu te . B u t, w h a te ve r th e  v a lu e  of th a t p ro p e rty  
m ay  be, I  can see no reaso n  w h y  th is  a j)p lic a tio n  sh o u ld  
n o t h ave  been m ade w ith in  the p e rio d  lim ite d  b y  0 . X L V , 
r. 7 . T h e a p p lic a n t h a s kn o w n  h is  fin a n c ia l p o sitio n  e ve r 
since th e  decree w as passed. I f  th e  p ro p e rty  is  re a lly  w o rth  
as m uch as he alleg es, I  sh o u ld  h a ve  th o u g h t he w o u ld  h ave  
h ad  no d iffic u lty  in  ra is in g  th e sum  w h ich  he rec|u ires on 
the s e c u rity  o f th a t p ro p e rty . In  m y  o p in io n , on m e rits, 
no case is  m ade o u t fo r a u th o ris in g  the a p p lic a n t to  g iv e  

su b stitu te d  se c u rity .

In  th e  sp e cia l c ircu m sta n ce s o f th is  case we g ra n t m id e r 
r. 9 a n  e xte n sio n  o f fo u rte e n  d a y s to  g ive  th e  se c u rity  
in  cash. I f  it  is  n o t d ep o sited , th e a p p lica tio n  w ill be 
d ism issed  w ith  costs. I f  it  is  deposited , costs w ill be co sts 

in  the ap p eal.

N. J .  Wadia J .  I  agree.

Order accGnUnglij.

Y.  v . Dv
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