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[On Appeal from the High Court at Bembay]
M ay 2

Civil l î'oced'Urc—Parties— Sm t by one of several jo in t ownefs— Assig/iment pendente -------
lite—Gods of Civil Procedure [Act F of 190S), O. I ,  rr. 10 {1), (2) and O. X X I I ,  
rr. 10 (i), 11.

A suit on an. equitable mortgage of pi-operty valiie(i at more than Rs. 100 in favour 
of several persons is maintainable by one of them  to whom his co-mortgagees have  
assigned then’ rights in the mortgage by an -unregistered deed -when the assignors 
have been added as defendants and they may be so added by amendment of the  
X l̂aint where they have not originally been made parties to the suit.

Where one of several joint mortgagees commences an action agamsfc the 
mortgagor on the mortgage and makes his co-mortgagees defendants to the action 
and his co-mortgagees by a registered deed executed during the pendency of the 
action assign their rights under the mortgage to him, the su it may be continued by 
him and a decree m ay be made in h is favour- 

Zu/ce V. South Kmsington. Hotel C o m p a n y ,O u llm Y . Knotvhs/^'^ Hughes v . Pum p  
House Hotel Co. Ltd. (No. 2;/®  ̂ Seear v. Lawso'ti,^^  ̂ and Campbell v. Eolifland,^^^ 
referred to.

Judgm ent of tlie Higii Court affixmed.
A p p e a l (N o . 5 1 o f 19 38 ) fro m  a d ecre e  o f  th e  H ig h  C o u rt 

i l l  it s  A p p e lla te  J u r is d ic t io n  (M a rch  16, 1 9 3 7 ), w hich, 

a ffirm e d  a  d ecree m ad e  in  it s  O rig in a l C iv il J u r is d ic t io n  

( J u ly  30, 19 36 ).

The material facts and contentions are stated in the 
judgment of the Judicial Committee.

Reivoastle, K. C ., a n d  Subha Row, fo r th e  a p p e lla n ts, 1939
Dunne^ K. 0., Sir Thomas Stmngman, K, G., a n d  J^agram, 

fo r th e  re sp o n d e n ts.

The judgment of the Judicial Committee was delivered 
t y

L ord P o r t e r .  This case raises a short point for the 
decision of the Board. It is an appeal from the judgment

* P resen t: Lord Thankerton, Lord Porter and Sir George Eaniin.
(1879) 11 Ch. I). 121. [190^3 2 K. B. 485-

‘“J [1898] 2 Q. B. 380. (1880) 16 Ch. 121.
(1877) 7 Ch. D. 166.
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Ujiersky 

Lord F o ritr

and decree of the Higii Court a t Bom'bay in its appellate 
jurisdiction dated Marcli 16, 19 37. B y its judgment tlie  

CftovER.IT Appeal Court afiirnied a dec-ree of the Higli Court in its 
ordinary original civil iurisdiotioii dated July 30, 1936.

Up to and after tlie year 1925 a firm of Gooverji Umersey 
& Co, were carrying on business in partnersliip in Bombay. 
In 1926 it consisted of nine partners, Gooverji Umersey, 
tlie respondejit, his father Umersey Katcbra, and seven 
others who were the defendants Nos. 4 to 10 below.

On September 30, 1925, one Mawji Wagiiji and bis wife, 
the appellant, borrowed Rs. 1,20,000 from the firm and gave 
a promissory note for that sum in favour of the firm. The 
advance was secured by certain bales of cotton and at the 
same time the title deeds of two houses belonging to  the  
appellant and to her husband and situated at King Lane 
and Boiah Bazai vStreet were deposited with the fimi by 
way of equitable security and as further cover for the loan. 
In case of default the firm was to have recourse to the bales 
of cotton in the first instance and against the house property 
for any deficiency.

In pursuance of this arrangement the firm sold the bales 
of cotton, leaving, however, a large portion of the debt 
unpaid.

In November, 1926, seven members of the firm retired, 
leaving the respondent and his father the oiily remaining 
members.

Of those seven the tenth defendant, Bhulabhai Devi, 
pursuant to an oral agreement made on November 6, 1926, 

with the respondent and his father retii'ed from the firm, 
paid to them the sum of Rs. 17,000 for his share of the losses 
ol the business, released all his share, right, title and interest 
m the assets, outstandings, property and good will of the  
partnership business in favour of the respondent and bis 
&ther, and agreed to execute in their favour all such 
transfers as might become necessary for better and more



effectively assigning and transferring liis share, riglit, title
u.iid interests. Mosghibai

r.
Oil Kovember 17, 1926, tlic  otiier six defendants— Cooveeji

Kos. 4 to  9—executed a document purpoi'ting to  assign tlieir '-I-l.'
interest in t i e  partners!]ip property to the respondent and 
his father.

This document was not registered in accordance with 
the terms of s. 17 {!) {h) of the Indian Registration 
Act. 11)08, and it was contended by the appellant and 
was not disputed "by the respondent that neither the tenth 
defendant’s oral agreement nor the written document of 
November 17, were effective to transfer an interest in 
immoveable property. The mortgage rights in the house 
property therefore remained in all the original partners.

After November, 1926, the respondent and his father 
continued to carry on business in the firm name. On 
January 2 1, 19 27, the firm as then constituted brought the 
present suit in the High Court of Bombay against the 
appellant and her husband for a declaration that the 
plaintiffs were equitable mortgagees of the two houses, for an 
order that the defendants pay them the sum of Ks. 1 ,3 3,5 0 0  

with interest on Rs. 1,20,000 at 9 per cent, per aimiim from  
January 1, 1927, until judgment, and that in default of 
payment the mortgaged properties might be sold and 
the  proceed,s applied in and towards payment of the 
plaintiffs’ claim. In this action the respondents raised a 
counter claim. No question now arises with regard to the  
cotton, the promissory note or the counter claim, but it was 
and is contended on behalf of the appellant that the suit 
in respect of the equitable mortgage of the houses was not 
maintainable inasmuch as the proper parties to the suit had 
not been joined. In her submission the houses not having 
passed under the unregistered assignment of November 1 7 ,
1926, still remained vested in the original partners and 
could only be recovered in an action in which they  were 
plaintiffs or a t least were parties.
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Lord Porter

P e n d in g  th e  t r ia l o f th e  a c tio n  t lie  re sp o n d e n t's fa th e r 
Moughibai U m ersey K a tc h ia  d ied  on o r a b o u t O ctob er 2 1, 1928, 

OOOVEBJI le a vin g  t ie  resp ond ent so le ly  e n title d  b e n e fic ia lly  to  a ll the 
asiERSBT outgoings, p ro p e rty  a n d  good w ill o f tb s  p a rtn e rsh ip

b usiness and to  th e  sum  o f R s . 1,20,000 a n d  to  th e  b en efit o f 

the m ortgage securin g  it.

T h e  case cam e on fo r h e a rin g  b efo re  W a d ia  J .  on 

Ju n e  28, and A u g u st 9, 1934, and  th e  a p p e lla n t th ereup o n  
ra ise d  th e  co n ten tio n  th a t th e  tra n sfe r w as in e ffe ctiv e  as it  
h ad  n o t been reg istere d , an d  th a t th e  p ro p e rty  h a d  never 

passed fro m  th e  o rig m a l p a rtn e rs to  th e  p re se n t resp o nd ent 
and  b is  fa th e r. W ith  th is  co n ten tio n  th e  le a rn e d  Ju d g e  

agreed, b u t a llo w ed  th e  s u it to  p ro ceed  a n d  o ra l e vid e n ce  to 

be g ive n  in  case th e  resp o nd ent co u ld  p ro v e  som e o ra l 
term s o f d isso lu tio n  w h ic h  sh o u ld  be a d m issib le .

T o m eet th e  o b jectio n  th a t a ll the n ecessary p a rtie s  had 

no t been jo in e d  th e  p la in tiffs  ap p h ed  th a t th e  seven re tirin g  
p a rtn e rs should  be p la ce d  on th e  re co rd  as co -p la in tiffs  or 
as co-defendants. U p o n  th is  a p p lic a tio n  th e  learned  Ju d g e  

g ranted  le a ve  to am end th e  t it le  o f th e  s u it  b y  a d d in g  th e  
re tirin g  p a rtn e rs as d efend ants an d  b y  m a k in g  th e  n ecessary 

consequent am endm ents in  th e  p la in t. F o llo w in g  th is  
o rd er th e  seven re tirin g  p a rtn e rs w ere ad d ed  a s d efen d an ts 
an d  th e  a p p ro p ria te  am endm ents m ade.

D e fe n d an ts N o s. 4 to  10 p u t in  a jo in t w ritte n  statem ent 
referrin g  to  th e  docum ent o f N ovem ber 17, 1926, and  sta tin g  
th a t th e y  had tran sfe rred  a ll th e ir in te re st in  th e  assets o f 
the firm  an d  had no fu rth e r in te re st in  th e  am o u n t d ue fro m  

th e ir co-defendants.

I t  ap p ears th a t a fte r th e  h e arin g  b efore th e  le arn e d  

Ju d g e  and before th e m akin g  o f th e  w ritte n  statem en t a ll 
the seven re tirin g  p a rtn e rs had  executed  a  fre sh  deed d ated  
A ug ust 22, 1934, tra n sfe rrin g  th e  assets o f th e  firm  to  th e  
respondent a s sole ow ner o f th e  b u sin e ss. T h is  deed w as 

d u ly  registered and w as relie d  up o n  b y  th e  resp o n d en t a n d  
defendants N o s. 4 to  10,



The case came on for hearing before the learned Judge 
for tlie second time on December 1 1 , 19 34, wben two of tbe Monghibai
retiiing partners, one of whom bad and the other of whom c o o v e e ji

had not executed the document of November 17, 1926, 
gave evidence and stated that they made no claim to any Porur
of the assets of the firm. The respondent also attempted 
to put in evidence the documents of November 17, 1926,, 
and of August 22, 1934, but this evidence was rejected.

After hearing the evidence the learned Judge delivered 
judgment, holding that the only proof of the respondent’s 
title was to be found in the document of November 17, 1926, 
and that as it required to be registered it could not transfer 
the property and was inadmissible in evidence. He also 
rejected the contention based oxi the second document since 
it had been executed subsequently to the institution of 
the suit. He accordingly held that the suit was not 
maintainable.

P ro m  th is  ju d g m e n t th e  re sp o n d e n t ap p ealed  on th e  

gro und  th a t th e  le arn e d  Ju d g e  sh o u ld  h a v e  allow ed  th e  
d efend ants N o s. 4 to  10 to  be m ad e  c o -p la in tiffs, b u t th a t  in  
a n y  case once th e y  h a d  been m ade d e fe n d a n ts a ll p a rtie s  

in te re sted  w ere b efo re  th e  C o u rt an d  a p p ro p ria te  re lie f 

could h a v e  been g iv e n .

The Appeal Court allowed the appeal on the ground 
that as soon as the application to join the other seven 
partners was granted by the learned Judge and the amend
ment made, the Court had before it all persons interested 
in the equitable mortgage the creation of which was not 
in dispute.

The learned Chief Justice stated that the respondent was 
clearly before the Court as plaintiff, although, in his view, in
accurately described as Cooverji Umersey & Co. Moreover 
the Court had all the other persons interested in the equitable 
mortgage before it as defendants and in those circumstances 
why the Court could not grant a decree enforcing the equitable 
mortgage he had great difficulty in understanding. In  his
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U j i e k s e y  

Lord Porter

v i e w ,  w i t ] i  w l i ic l i  E a n g i i e k a r  J .  a g r e e d ,  t l i e  a c t i o n  i n  w l i i c l i  

MoxnmiiAi t h e  p l a i n t i f f s  w e r e  d e s c r ib e d  a s  C o o v e r j i  U m e r s e y  k  C o .  

OoovKfiji x n u s t  i l l  t i e  c i r c n m s t a i i c e s  ] )e  c o n s i d e r e d  t o  h a v e  b e e n  b r o a o -h t  

b y  t i i e  r e s p o n d e n t  a n d  h i s  f a t h e r .  A t  t h a t  t i m e ,  l i o w e v e r ,  

t h e  r ig h t  t o  r e c o v e r  h a d  n o t  p a s e e d  f r o m  t h e  o r ig i n a l  n i n e  

p a r t n e r s  s in c e  t h e  o r a l  a n d  w r i t t e n  b u t  u n r e g i s t e r e d  t r a n s f e r s  

w e r e  h i e f f e c t i v e  t o  b r in g  a b o u t  t h a t  r e s u l t .  T h e  s u i t ,  h o w e v e r ,  

c o u l d  a n d  w o u ld  l o g i c a l l y  h a v e  b e e n  p r o p e r l y  c o n s t i t u t e d  

i f  i t  h a d  b e e n  a m e n d e d  b y  m a k i n g  t h e  n i n e  p a r t n e r s  p l a in t i f f s .  

B u t  t h e  s a m e  r e s u l t  c o u l d  b e  a c h i e v e d  b y  m a k i n g  t b e  s e v e n  

r e t i r in g  p a r t n e r s  d e f e n d a n t s  s i n c e  i n  t h a t  c a s e  a l l  t h e  p a r t i e s  

w o u ld  b e  b e f o r e  t h e  C o u r t .  T e c h n i c a l l y  t h e  r e s p o n d e n t ’s  

n a m e  sh o u ld , b e  s u b s t i t u t e d  f o r  t h a t  o f  t h e  i ir m ,  i n a s m u c h  

a s  t h e  f a t h e r  w a s  d e a d  a n d  t h e  r e s p o n d e n t  w a s  t h e  s o l e  

o w n e r  o f  t h e  p a r t n e r s l i ip  p r o p e r t y ,  b u t  s u c h  a  c l i a n g e  c o n 

s t i t u t e d  o n l y  a  f o r m a l  a m e n d m e n t  a n d  o n c e  i t  w a s  m a d e  

j u d g m e n t  c o u ld  b e  e n t e r e d  f o r  t h e  r e s p o n d e n t  s i n c e  b e  a l o n e  

w a s  b e n e f i c i a l l y  e n t i t l e d  a n d  t h e  d e f e n d a n t  p a r t n e r s  

d i s c l a im e d  a n y  i n t e r e s t .

T h e  A p p e a l  C o u r t  a c c o r d i n g l y  o r d e r e d  t l i e  p l a i n t  t o  b e  

a m e n d e d  b y  i n s e r t in g  t b e  n a m e  o f  C o o v e r j i  T J m e r s e y  in  

p l a c e  o f  C o o v e r j i  l l m e r s e y  &  C o . a n d  t h e  s u i t  w a s  r e m i t t e d  

t o  t h e  l o w e r  C o u r t  f o r  t h e  t r ia l  o f  t l i e  i s s u e  r a i s e d  b y  t h e  

c o u n t e r  c la im .

A fte r h e arin g  issues the learned Ju d g e  on J u ly  30, 1936, 

passed the u su a l p re lim in a ry  m ortgage decree fo r p a ym e n t 

of a sum  o f R s . 1,37,28 7-2-8  w ith  in te re st a n d  in  d e fa u lt o f 

p aym ent th a t th e  respondent slio u ld  be e n titled  to  a p p ly  

fo r a decree ab so lute fo r th e  sale  o f tb e  m ortgage se c u rity . 

T b e  second defendant ap p ealed  a g a in st t h e  p re lim in a ry  

m ortgage decree and  th is  a p p e a l w as d ism issed  w ith  

c o s t s  a n d  th e  decree passed a cc o rd in g ly  on M a r c h  16, 
1937. I t  is  from  th is  decree th a t th e  p re sen t a p p e a l is  

broug ht.



Lord Porter

The only question argued before their LordHliips was .
w lie t l ie r  t h i s  s u i t  w a s  ju a i i i t a i r ia b le  b y  t h e  p r e s e n t  
r e s p o n d e n t .  Cooyerji

 ̂ UMEilSEr
By 0. I, r. 10, of the Code of Civil Procedure :—■

“ (•?) • •  - the Court ma.j-at any stage of the suit, if sfi.tisfled that the suit has 
been instituted through bona fide mistake, and that it  is necessary for the deter
mination of the real matter in dispute so io  do, order any other person to  be 

siiLstituted or added as plaintiff npon such terms as the Court thinks just.

“ (2) The Court m ay  at am  ̂stage of the pi'oceedings, either upon or without the 
application of either party, and on such terms as may appear to the Cfourt to  he just, 

order that the name of any party impropex-ly joined, whether as plaintitE or defend
ant, he struck out, and that the n&me of anĵ - person who ought to have been 

joined, whether as plaintiff or defendant, oi’ whose presence before the Court may 
be necessary in order to enable the Court effectually and completely to adjudicate 

upon and settle all the q^uestions involved, in the suit, be added.”

I t  w as n o t d isp u te d  th a t th e  b rin g in g  o f th e  a c tio n  in  

th e nam es o f th e  tw o  re m a in in g  p a rtn e rs  a s  p la in tiffs  w as 

due to  a g en u in e  m ista k e  a n d  in  a n y  case th is  o rd e r g iv e s  

the C o u rt f u ll p o w e r to  am end th e  p a rtie s  a t  a n y  tim e . I f ,  

as w as a d m itte d  in  arg u m e n t an d  a s  th e ir  L o rd sh ip s  th in k , 

th e  m o rtg ag ee’ s in te re st in  th e  tw o  h o u ses d id  n o t p a ss to  

th e  re sp o n d e n t a n d  h is  fa th e r b y  re a so n  o f th e  u n re g iste re d  

docum ent o f N o ve m b e r 17, 1926, a n d  th e  o ra l agreem ent 

m ade b y  th e  10 th  d e fe n d a n t, th a t p ro p e rty  re m ain e d  in  

the n in e  o rig in a l p a rtn e rs. In  th o se  circu m sta n ce s th e ir 

L o rd sh ip s  ag ree w ith  th e  A p p e a l C o u rt, th in k in g  it  w o u ld  

h a v e  b een m o re s a tis fa c to ry  t h a t  th e  seven re tirin g  

p a rtn e rs sh o u ld  h a v e  been m ad e c o -p la in tilfs  in ste a d  o f 

co -d efend ants, b u t it  m ay he ih a t  th e y  ob jected  to  b ein g  

so jo in e d  o r th e re  m a y  be o th ei' reaso n s w h ich  do not a p p e a r 

on th e  re co rd  fo r jo in in g  th e m  a s  co -d efen d an ts. In any 
case th e y  w ere so jo in e d , th e  re co rd  am ended, and n o  

a p p e a l fro m  th e  le arn e d  Ju d g e ’s  o rd e r w as m ade. T h e  

w h o le o f th e  n e ce ssary  p a rtie s  w ere th e re fo re  b efo re  th e  
Mo-ii Bk Ja 3—5
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M o m h ib a i
V.

COOVEBJI
UjMEESET

C o u it an d  th e ie  seem s no reaso n  w iiy  t l i e  a p p T o p iia te  re lie f 

should n o t h a v e  b e e n  e ive n .

I t  h as long been reco g nised  th a t one o r m ore o f se v e ra l 

Lo^orier p ersons jo in t ly  in te re ste d  can  b rin g  a n  a c tio n  in  resp ect o f 

jo in t p ro p e rty  a n d  i f  th e ir r ig h t to  sue is  ch allen g e d  can 

am end b y  jo in in g  th e ir co -co n tra cto rs a s p la in tiffs  i f  th e y  

w ill consent or a s co-defendants i f  th e y  w ill n o t. S uch  

cases as Liihe v . South Kensington Hotel C o m p a n y , an d  

Cullen V. Enoivles: are  exam p les o f th is  p rin c ip le . K o r

indeed w o u ld  it  m atte r th a t a  w rong  p e rso n  h a d  o rig in a lly  

sued though he h a d  no cause o f a c tio n . See Hughes v . 

Pump House Hotel Co., Ltd. (N o . 2).(3) O nce a ll th e 

p a rtie s are before th e C o u rt th e  C o u rt ca n  m ake th e  

a p p ro p ria te  o rd er an d  sh ould  g iv e  ju d g m e n t in  fa v o u r o f 

a ll the p ersons interested  w hether th e y  be jo in e d  a s p la in 

tiffs  or d efendants. Prima facie, th e re fo re , th e  t r ia l C o u rt 

in  th e  p resen t case sh o u ld  h a v e  g iv e n  ju d g m e n t in  fa v o u r o f 

th e  eigh t o f th e  o rig in a l p a rtn e rs  w ho s u rv iv e d , thoug h 

some o f them  h ad  been m ade d efen d an ts. See Cullen v . 

Knoivleŝ '̂̂  a t  p . 382.

B u t  it  w as arg ued  th a t even i f  t h is  v ie w  b e  tru e  

seven o f th e  o rig in a l p a rtn e rs b a d  b y  th e  tra n s fe r o f 

A u g u st 22, 1934, m ade 'pendente lite assig n ed  a ll tb e ir rig h ts  

and  in te re st in  th e  m ortgaged houses a n d  co u ld  no t 

th ereafter m a in ta in  a n  a ctio n  fo r sale  in  resp ect o f them . 

H o doub t it  is tru e  th a t p a rtie s  w ho h a v e  assig ned  th e  w h o le  

of th e ir in te re st pendente lite can n o t a s k  fo r ju d g m e n t in  

resp ect o f aD in te re st w hich is  no longer th e irs . B u t  it  does 

not fo llo w  th a t th e ir assignees a re  th e re b y  p re clu d e d  fro m  

reco vering . I f  it  w ere so, no assig nm ents o f p ro p e rty  d u rin g  

the course o f a t r ia l w ould be p o ssib le. S uch a co n te n tio n

(1879) 11 C L  D. 121.

[19021 3 K. 13. 4S5.
[1S9S] 2 Q. B. 380.
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is , on th e  face o f ifc, im pro b ab le, a n d  it  is  now  d ealt w ith  b y  
0 . X V I I ,  r . I, o f th e  R u le s  o f th e  S uprem e C o u rt, w h ich  
s ta te s :—

“ A cause or matter shall not become defective by the assignment of any estate or 
title p e j i d e n te  H i e ."

B u t a p a rt fro m  th e  ru le  th e  p rin c ip le  h a s lo n g  been e stab 
lish ed  in  E n g lis h  la w , a n d  e xam p les w iU  b e fo un d  in  su ch  
cases a s Seear v . L a w s o n ,a n d  Campbell v . HolylandS^^ 
The sam e p rin c ip le  is  ap p hed  in  In d ia  a n d  is  now  em bodied 
in  0 . X X I I ,  r r . 10 (1 ) and 1 1 , w h ich  p ro v id e s :—

“ 111 other cases of an assignment, creation or devolution of any interest duriiig the  
pendency of a suit, the suit may, by leave of the Court, be continued by or against 
the person to or upon whom such interest has come or devolved.

“ In the application of this Order to appeals, so far as may be, the word ‘ plaintiff ’ 
shall be held to include an appellant, the word ‘ defendant ’ a respondent, and the 
word ‘ suit ’ an appeal.”

T h erefore th o u g h  a t th e b e g in n in g  o f th e  su it th e  a p p ro 
p ria te  p ersons to  reco ver w ere th e  n in e  o rig ia a i p a rtn e rs, 

once th e  tra n sfe r o f A u g u st 22, 1934, w as m ade, th e  p a rty  
e n title d  to  sue w as th e  p re sen t resp o n d en t. A s  th e ir 
L o rd sh ip s h a v e  in d ica te d , a p a rt fro m  th e  assignm ent o f 
A u g u st 22, 19 34, a decree sh o u ld  p'ima facie h a ve  been 
passed fo r th e  eig h t s u rv iv o rs  o f th e  o rig in a l p a rtn e rsh ip , 
b u t a ll e igh t w ere before th e  C o u rt, th e  resp o nd ent a fte r 
am endm ent in  fa c t a lo n e w as p la in tiff, an d  th e  re tire d  
p a rtn e rs e x p re ssly  d isclaim ed  a n y  in te re st.

In  th ese circu m stan ce s th e ir  L o rd sh ip s  th in k  th e  A p p e a l 
C o u rt w ere r ig h t in  lo o kin g  a t  th e  su b stan ce o f th e  m atte r 
an d  o rd e rin g  th e  decree to  be passed  in  fa v o u r o f th e  
resp ond ent alo n e. B u t in  a n y  case once th e  assignm ent 
o f A u g u st 22, 19 34, w as e xecuted , th e  respondent a lo n e  w as 
e n titled  to  re co ve r an d  th e  decree w as r ig h tly  passed in  h is  
fa v o u r.

One fu rth e r arg um ent u rg e d  on b e h a lf o f th e a p p e lla n t 
w as th a t to  g ra n t th e  re lie f aske d  fo r w o uld  be to m ak e  th e  
re g istra tio n  la w  o f In d ia  o f no effect.

(1880) 16 Ch. D 121. «> (1877) 7 Ch. I). 166.
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In theii LordsHps’ view, having regard to the grounds 
wi'icli they have given for affirming the judgment of the 
Court of Appeal, no such objection can be sustained.

They will humbly advise His Majesty that the appeal 
be dismissed and the order of the Appeal Court ajffirmed. 
The appellant must pay the costs of this appeal.

Solicitor for the appellant: Mr. Harold Shephard. 
Solicitors for the respondent: Messrs. T. L. 'Wilson <& Co,

c. s. s.

OEIGINAL CIVIL.

Before Mr. Justice Bangnehar.

HIRACHAED GAN'GJI, PLAiSTirF v. R ao Sa h e b  SOJPAL a n d  o t h e b s , 
Dee'endants.*

Hindti law—Effect of jMrtition on joint family—Coparcenary extinguished hypartition— 
Adojplion hy widow of predeceased coparcener— Validity and effect of—Whether it 
affects ancestral property in the hands of divided coparceners—Applicability 
of Hindu law to Jains.

In 1892 one G a Jaia died leaving liiin surviving a wido-w, Ms fatlier, S, and tliree 
brotliers, R, P and M, wlio continued to live jointly. Provision -was made by the 
joint family for the maintenance of tlie widow of G, In 1915 S and his three sons 
R, P and M separated and a partition of the family property Vf-as effected. In I92S 
S died and his property was distributed according to his directions in charity. In  
1935 the \\idow of G purported to adopt H (plaintiff). On. a suit filed by H for the 
declarations inter alia (a) that he was the validly adopted son of G, (h) that the parti
tion was not binding on him, (c) that he was entitled to have the partition reopened 
his share in the property ascertained and given to him : 

iTeW, (1) that the law in India was well settled that the Hindu law of adoption 
applied to Jains and the burden of showing any custom contrary to the ordinary 
principles of adoption would be on the party who sets it u p ;

(2) that on partition the coparcenary became extinct and the power of the widow 
of G, the predeceased coparcener, to adopt to her husband, was gone and an adoption 
by her was not vahd since there was no undivided family into which the adopted son 
could be admitted by virtue of his adoption:

Observations in Chandra v. Gojarabai,''^  ̂ followed ;

*0. C. J. Suit No. 1950 of 1935.
(1890) 14 Bom. 463.


