
p ro vid e s th a t w iie n  se ve ral d efen d a n ts h a v in g  su b sta n tia lly  
MAimrAYA one defence to m ake e m p lo y se v e ra l p le a d e rs, th e y  sh a ll he 

v.3iA \̂tKA,.A o f costs o n ty : an d  in  su ch  cases it  w ill he

fo r th e  p la in tiff, a t the tim e  o f h e a rin g , to  a sk  fo r a d irectio n  
o f  tlie  C o u rt th a t sep arate co sts be n o t a llo w e d . H e re  the 
p la in tiff d id  n o t a sk  fo r a n  o rd e r th a t  sep arate  co sts be not 
allow ed , an d  no such o rd e r w as m ad e, and  in  m y  opinion 
therefo re p la in t iff  m u st p a y  a d o u b le  set o f costs. The 
ju d g m e n t appealed fro m  is  rig h t, a n d  th e  ap p e al m ust he 

d ism issed  w ith  costs.
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B caim ont C. J .

Lokur j . I agree.

Appeal dismissed.
Y. V. D.

A P P E L L A T E  C IV IL .

Before Mr. Justice Broomfield and 3Ir. Justics Macldin.

1939  ̂ t h e  g o v e r n m e n t  O J  BOMBAY (oeig inal D e f e n b a k t No. 1), A ppellant
J anuary 17 ^ q^NPAT MANOHAR KULKARNI (original Plaintipp No. 1), R espondent.*

Bombay Hereditary Offices Act {Bom. Act I I I  of 1874), s. 15 cl. (4)— Widow of 
a deceased Waiaiidar— Widoiv entered as representalivewafandar-—Oo)mmi.taiion of 
.services, whether widow competent to enter into an agreement for.

A  widow of a deceased watandar -whose name has been entered as representative 
%vatandar is not a holder of the watan v.ithin the meaning of s. 15 of the Eomhay 
Hereditary Oifiees Act, 1874 and, therefore, she is not competent to enter into an 
agreement for commutation of services under th a t aection.

BJiihaji Laxman v. The Secretary of State for 1 ndia/'^  ̂ followed.

A p p e a l  un der the L e tte rs P a te n t a g a in st th e  d e cisio n  of 
W assoodew  J . co nfirm in g  the decree passed b y  S. K . 

P a tk a r, D is tric t  Ju d g e  a t A hm ednagar, a g a in st th e  decision 
o f N . K . M astakar, F ir s t  C lass S u b o rd in a te  Jud g e, 
A hm ednagar.

S u it fo r d eclaratio n .

*Appeal No. 18 of 1937 imder the Letters Patent.
(1925) 49 Bom. 554.



The watan in dispute was tlie Kiilkarin Wataii in th e  
viUaee of Moliari in tlie A lim eclnac^ar District. I n  1914, Goveumeot

®  DI? B o s e b a t

t l i i s  w a t a n  w a s  r e g i s t e r e d  a s  re g a rd s a  t w e l v e  a n n a s sn are   ̂ r. 

i n  t l i e  n a m e  o f  G a n g u b a i ,  t l i e  w i d o w  o f  M a n o l ia r ,  a n d  t h e  masohae 

r e m a i n i n g  f o u r  a n n a s  s h a r e  w a s  e n t e r e d  i n  t h e  n a m e  o f  

l ^ a r a y a n  M a l i a d a v .

O n Jannaiy 24, 1914, co m m u ta tio n  o f th e Iv u lk a rn i 
se rv ice  w as effected  u n d e r th e  p ro v is io n s  o f s. 15 o f th e 
B o m b ay H e re d ita ry  O ffices A c t, b y  agreem ent betw een 
O an g u b a i a n d  th e C o lle cto r in re sp e ct o f tw e lv e  a n n a s sh are 
sta n d in g  in  th e  nam e o f G a n g u b a i and  fo r the fo u r an n as 
sh are w ith  N a ra y a n  M a h a d a v.

O n N o ve m b e r 5, 1914, th e  C o lle cto r to o k  p ossession o f th e  
w a ta n  and fro m  th a t tim e  p a id  cash  allo w an ce  to  G a n g u b a i 
in  acco rd an ce  w ith  th e settle m e n t.

In  19 17, G a n g u b a i ad o p ted  G a n p a t (p la in t iff  N o . 1 ). In  
S eptem ber 1920, G a n g u b a i d ied .

In  D ecem b er 1926, p la in tiffs  sued  fo r a d e c la ra tio n  th a t 
th e  co m m u tatio n  o rd er in  resp ect o f th e  tw e lve  a n n a s sh are 
o f p la in t iff  N o . 1 and  th e  fo u r a n n a s sh are  o f p la in t iff  No. 2 
w as ille g a l a n d  v o id  a n d  fo r possession o f w a ta n  la n d s as 

ow ners fro m  d e fe n d a n t N o . 1. D e fe n d a n t N o. 1 co nten ded  
mter alia, th a t th e  co m m u tatio n  o f se rv ice  w as d u ly  effected 
u n d e r s. 15  o f th e  B o m b a y  H e re d ita ry  O ffices A c t ; th a t 
th e  settle m e n t m ade w as b in d in g  n o t o n ly  upon th e  h o ld e rs 
o f th e  se rv ice , b u t up o n  a ll th e  w a ta n d a rs ; th a t th e 
ju ris d ic t io n  o f th e  C o u rt to  e n te rta in  th e  s u it w as b a rre d  
u n d e r ss. 4 A  a n d  11 o f B o m b a y  B e v e n u e  Ju ris d ic t io n  A c t ; 
a n d  th a t th e  s u it  w as b a rre d  u n d e r a rts. 14, 44, 91 an d  

120 o f th e  L im ita tio n  A c t.

T h e  S u b o rd in a te  Ju d g e  fo llo w in g  th e  d ecisio n  o f BJiikaji 
Laxm an  v . The Secretary of State for India , 
h e ld  th a t G a n g u b a i h e ld  a  w id o w ’s estate an d  th e  
n e g o tia tio n s w ith  h e r n o t h a v in g  been w ith  a  h o ld e r th,e
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1939 co m m u tatio n  ord er based u p o n  th e  co n sen t so g iv e n  b y  h e r 
aovEEiv-siENT w as no t au th o rise d  b y  s. 15 o f tire  B o m b a y  H e re d ita ry  
OB bomb.v\ A c t and w as ultra vires a n d  n o t b in d in g  on t lie  slia re

o f tw e lve  annas claim ed b y  p la in t iff N o . 1. T lie  s u it in
i\i OHAlu T fi

resp ect o f t lia t  slia re  AÂ as, th e re fo re , decreed a n d  w as 
d ism issed so fa r as it  re la te d  to  fo u r a n n a s share claim ed  b v  
p la in tiff N o. 2.

O n ap p eal b y  d efend ant N o . 1 , th e  D is t r ic t  Ju d g e  

confirm ed th e  decree.

D e fe n d an t N o. 1 p re fe rre d  a  S econd A p p e a l to  th e  H ig h  
C o u rt. T h e ap p eal w as h e ard  b y  W assoodew  J .  w ho 

d e live re d  th e  fo llow in g  ju d g m e n t.

W a sso o d ew  J . The q u e stio n  ra ise d  in  th is  a p p e a l is  
w hether the co m m utation o f se rv ice  effected w ith  the 
w id ow  o f the rep re se n tative  w a ta n d a r b y  th e  C o lle cto r, 
un d e r s. 15 o f th e B om b ay H e re d ita ry  O ffices A c t, is  b in d in g  
on the son sub seq uently ad op ted  b y  h e r. B o th  th e  C o u rts 

below  w ere o f the o p in io n  th a t the p o in t w as co n clu d e d  b y  
th e a u th o rity  o f Bhikaji Laxman v . The Secretary of State for 
I n d i a w here it  w as held th a t “  th e w id o w  o f a rep resen ­

ta tiv e  w a ta n d a r h o ld in g  an  in te re st in  w a ta n  p ro p e rty  
fo r th e  te rm  o f her h fe  o r u n til h e r re -m a rria g e  is  no t 
a ‘ h o ld e r ' w ith in  the m eaning o f th a t te rm  in  s. 15  o f the 

H e re d ita ry  O ffices A ct (B om . A c t I I I  o f 1874)/’ a n d  th e re fo re  
incom petent to  consent to  a co m m u tatio n  o f se rvice  
w atan .

The learned  A ssistan t G overnm en t P le a d e r a p p e a rin g  on 
b e h a lf o f G overnm ent h a s argued th a t th e  p re sen t case is  
d istin g u ish a b le  on the fa c ts  in asm u ch  as th e w id ow  in  BMlcaji's 
case^^) w as n o t rep resenting  th e  w atan  estate, b ecause p rio r 
to the co nnnu tation she h ad  m ade an a d o p tio n  a n d  u n d e r 
a n  agreem ent w ith  th e fa th e r o f the ad op ted  so n  she w as 

allow ed to  e n jo y hulharniki rig h ts  in  ce rta in  sp ecifie d  p a rt 
o f the w atan p ro p e rty  d u rin g  h er life tim e  an d  she w as no t
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i l l  p o ssessio n in  h e r rig h t as th e  w id o w  o f th e  la s t ow iser.

In  Bliihaji's case^^> th e  le a rn e d  C h ie f J u s tic e  a fte r e xa m in - 

in g  the d e fin itio n s  o f ' w a ta n d a r ’ a n d  ' re p re se n ta tiv e  
w a ta n d a r ’ a n d  a lso  the o p e ra tiv e  p a rt  o f s. 2 o f B o m .. Manoha® 

A c t V  o f 1886, cam e to  th e  co n clu sio n  th a t th e  w id o w  co u ld  wass^mJ. 
no t be d escrib ed  a s a ‘ h o ld e r ’ w ith in  th e  m ean in g  o f s. 15, 
c l. (4), o f th a t A c t. T h a t clau se  is  as fo llo w s :—

“ The word ‘ holder ’ for the purposes of this section includes any sole OAvner or the 
■whole number of joint owners or any person dealt %vith as representative of the 
person beneficially interested, or entered as such in the Government records at the 
tiine of the settlem ent.”

U n q u e stio n a b ly , it  does n o t m ake a n y  d ifferen ce betw een 

a m ale and  fem ale ow ner. B u t  s. 2 o f B o m . A c t V  o f 1886 

does m ake a d is tin c tio n  betw een th e m  ; fo r it  p ro v id e s th a t 

the in te re st o f a w id ow , m o th er o r p a te rn a l g ra n d -m o th er in  

a n y  w atan  o r p a rt th e re o f, s h a ll be fo r th e  te rm  o f h e r life  

or im til h e r m a rria g e  o n ly . T h e re fo re , it  w o u ld  n o t be 

p o ssib le  to  h o ld  th a t th e  le g is la tu re  in te n d e d  to  in c lu d e  

w ith in  th e  e xp re ssio n  ‘ h o ld e r ’ a H in d u  w id o w  h a v in g  

a lim ite d  estate.

I t  has also to be remembered that the power to effect 
commutation involves the power to convert the watan 
into cash. I t  cannot be denied that a Hindu widow has 
a restricted power of alienation only under special circum­
stances. Although the facts in B h ilm ji’s case(i> were different 
from the facts here, there is no obscurity in principle which 
must be followed.

I t is, however, pointed out that a widow under Hindu 
law is not strictly a tenant for life, but almost an owner of 
the property subject to certain restrictions and that she 
represents it completely [M oniram  K o lita  v. K erry  
Kolitany^-'^’]. I t  is urged that that aspect of the case was 
overlooked in B hihaji's case<̂ >. Reference was also made to

(1925) 49 Bom. 554, (1879-80) L. R . 7 I. A. 115, s, o. 5 Cal. 776.
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™  th e  fo llo w in g  re m ark s in  Jam hi Ammal v . Namyamsmni
Goverment Aiver̂ '̂̂  (p . 2 0 9 ):—
ov Bombay ^ /

V . “ Her right is of the nature of a right of property ; ker position is that of owner;

GaOT*at po-̂ yers in that character are, however, lim ited; btit, to use the familiar language
'___  of Mayne’s Hindu Law, paragraph 625, p. S70, ‘ so long as she is alive no one has

Wassoodew J. any vested interest in the succession

T h a t w as a case w here th e  n e x t re v e rs io n e r sued t ie  w idow  

on b e h a lf o f the re ve rsio n e rs fo r p ro te c tin g  th e  e state  ; and 

vis-a-vis such a re v e rsio n e r th e  w id o w ’s p o s itio n  was 

co nsidered  h y  th e  C o n rt. T h e re  can be n o  q u e stio n  o f the 

a p p lic a tio n  o f those re m a rk s to  a  case w h ich  h a s to he 

decid.ed. up o n  th e  in te rp re ta tio n  o f th e  te rm  ‘ h o ld e r  ̂ in  

s. 16 o f th e  W atan  A ct, I n  th a t co n n e ctio n  I  m a y  sa y  th a t 

th e  re stric tio n s o f the pow er o f a H in d u  w id o w  ag ainst 

a lie n a tio n  are in se p arab le  fro m  h e r e state . I  d o  n o t th in k  

it  can  be sa id  th a t the co m m u tatio n  sa n ctio n e d  w ith  the 

consent o f a H in d u  w id ow  ca n n o t be qu estio n ed  b y  th e son 

adopted sub seq uently. T h is  ap p e a l, th e re fo re , fa ils  and is  

dism issed  w ith  costs.

Against the decision, d efend ant No. 1 p re fe rre d  an 
ap p eal u n d e r the L e tte rs P a te n t.

M, 0. Setalvad, A d vo cate  G en eral, w ith  B. G. Mao, 
A ssista n t G overnm ent P le a d e r, fo r th e  a p p e lla n t.

G. R. Madbhavi, fo r th e  resp o n d en t.

B eoomi'ield  J .  T h e qu estio n  in  t h is  L e tte rs  P a te n t 
a p p e al is  w hether th e  w id o w  o f a deceased w a ta n d a r whose 
nam e h a s been entered a s  re p re se n ta tiv e  w a ta n d a r is  a h o ld e r 
o f the w atan  w ith in  th e  m eaning o f s. 15  o f th e  B o m b a y  
H e re d ita ry  O ffices A ct so th a t she is  co m p etent to  enter 

in to  a n  agreem ent fo r co m m u ta tio n  o f se rv ic e s  u n d e r th a t 
section.

T h e fa cts so fa r a s it  is  n e ce ssary to  state  th e m  a re  as 
fo llo w s. T h ere is  a K u lk a r n i w a ta n  in  th e  v illa g e  o f M o h a ri
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i l l  th e  A h m e d n a g a r D is t r ic t . In  19 14 t liis  w a ta n  w as 
re g iste re d  a s re g a rd s a  tw e lv e  axina-s sh a re  in  th e  nam e o f Goveesmentj 
iT an g u b a i, th e  w id o w  o f M a n o h a r, a n d  as to  th e  re m a in in g  v. 
fo u r a n n a s sh are  in  th e  nam e o f one N a ra y a n  M a d h a v . 3̂ 0̂  
W e  a re  o n ly  co ncerned  w ith  th e  tAvelve an n as sh are  o f j
th e  w atan . O n J a n u a ry  24, 19 14 , co m m u tatio n  o f th e  
K u lk a r n i se rv ice  w as eifected  u n d e r th e  p ro v isio n s o f s. 15 
h y  agreem ent betw een G a n g u b a i a n d  th e  C o lle cto r. vSection 
15 p ro v id e s th a t th e  C o lle cto r m a y , w ith  the co nsent o f th e  
h o ld e r o f a w a ta n , g iv e n  in  w rit in g , re lie v e  h im  a n d  h is  
h e irs  a n d  su ccesso rs in  p e rp e tu ity  o f th e ir  lia b ilit y  to  p e rfo rm  
se rv ic e  u p o n  su ch  co n d itio n s a s m a y  be agreed u p o n  b y  th e  
C o lle cto r a n d  su ch  h o ld e r. I t  is  n o t no w  d isp u te d  th a t th e  
fo rm a litie s  p re scrib e d  b y  th e  A c t in  t h is  b e h a lf u n d e r s. 73  
w ere co m p lie d  w ith . T h e  o n ly  q u e stio n  is  w h eth er G a n g u b a i 
w as co m petent to  enter in to  th e  ag reem ent, th a t is  to  sa y , 
w h e th e r she w as a h o ld e r.

On November 5, 19 14, the Collector took possession of 
the watan and from that time he paid the cash allowance 
in accordance with the settlement. In the year 19 17 
Gangubai adopted the plaintiff. In September, 1920, Gan­
gubai died, and the suit which has given rise to this appeal 
was filed in 1926 by the adopted son along with the heir of 
ISTarayan Madhav to recover possession of the watan lands 
and for an order tha t Kulkarni services should be taken 
from them as before.

The o n ly  d e fin itio n  o f th e  w o rd  h o ld e r ”  in  th e  W a ta n  
A c t  is  co n ta in e d  in  c l. (4) o f s. 15  w h ich  is  as fo llo w s :

“ The word ‘ holder ’ for the piirposes of this section inchides any sole owner or the 
whole number of joint owners or any person dealt with as repressentative of the 
persons beneficially interested or entered as such in the Government records at the 
tim e of the settlem ent.”

Three cases are referred to, the case where there is a single 
owner, the case where there are several joint owners and the 
settlement takes place with all of them, and the case where 
there are several persons beneficially interested and the

Mo-n Bk Ja 3—3a.
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BroouifieU J,

agreem ent tak e s p lace w it li t lie ir  re p re se n ta tiv e . In  th is- 
€k)VEE*̂ iEN'r case a t th e  m a te ria l tim e tlie re  w as o n ly  one p erso n , v iz . 
OF Bosibai a n y  in te re st in  th e  tw e lv e  a n n a s s lia re  o f

aiiSwuB th e  w atan  w ith  w hich we are  co n cern ed . T h e  le a rn e d  
A d vo cate  G en eral w ho a p p e ars fo r th e  a p p e lla n t, th e  S ecre­
t a ry  o f S tate, does n o t suggest th a t th e  la tte r p a rt o f th e  
d e fin itio n  h a s a n y  a p p lic a tio n  here. H e  sa y s th a t G a n g u b a i 
w as th e  ownier w ith in  th e  m eaning o f th e  d efin ib io n , a n d  he 
sa y s fu rth e r th a t as the d e fin itio n  is  n o t e x h a u stiv e  it  is  
n o t n e ce ssa ry to  show  th a t G an g u b ai w as th e  ow ner. She 
w as th e  h o ld e r o f the w atan  in a sm u ch  a s it  w as in  h e r 
p ossession an d  no other p erson co uld  be d e scrib e d  a s the 
h o ld e r, and  th erefo re  the d e fin itio n  sh o u ld  be ta k e n  to  a p p ly  

to  h er.

A ll the C o u rts below  h a ve  fo llo w ed  a d e cisio n  o f th is  
C o u rt i l l  Bliikaji Laxman v . The Secretary o f State fo r  
Indiac^) ta k in g  the View  th a t the w id ow  o f a w a ta n d a r can n o t 
be a h o ld e r fo r the purposes o f s. 15 an d  th a t a co m m u ta tio n  
settlem ent effected w ith  h e r is  n o t v a lid . T h e  s u it b y  th e  
adopted son has therefore been allo w ed  a n d  th a t g iv e s rise  
to  th is  a p p e a l b y  G overnm ent.

I t  w as h eld  in  BJiihaji Laxman v . The Secretary of State 
for India(^) th a t the w idow  o f a re p re se n ta tiv e  w a ta n d a r 
h o ld in g  an  in te re st in  w atan p ro p e rty  fo r th e  te rm  o f h e r 
life  o r u n til h er re-m arriag e is  no t a “  h o ld e r ”  w ith in  th e  
m eaning' o f th a t term  in  s. 15 o f th e  H e re d ita ry  O ffices A c t . 
T he learned  A dvo cate G en eral argues th a t the case is  c le a rly  
d istin g u ish a b le  on the facts, and  th a t is  so. T h e  fa c ts  in  
th a t case were these. One B h ik a ji L a x m a n  w as th e  sole 
rep resen tative hulhamild w a ta n d a r o f seventeen v illa g e s  
an d  a fte r h is  d eath h is  w id o w  L a x m ib a i w as re g iste re d  a s 
sole rep rese n tative  w atan d ar. L a x m ib a i th e n  a d o p te d  
a son an d  a t th e  tim e o f the ad o p tio n  an  agreem ent w as m ade 
w ith  the b o y ’s n a tu ra l fa th e r th a t she w as to  e n jo y  th e  r ig h t 
o f Mdlxmiiki service  in  five  o f the seventeen v illa g e s  fo r th e

(1925) 49 Bom. 554.

4 8 8  INDIAN LAW EEPORTS [1939]



Broomfield J.

term  of her natircal life for m a in te n a n ce . Subsequently 
the name of the adopted son was entered in the re g iste r a s Goveknment 

a watandar for twelve out of the seventeen villages, but v. 

L a x m ib a i’ s name was retained for the other five. Then in  19 13 
the adopted son died leaving a widow and two minor sons 
•and after that in 19 15 Laxmibai applied to the Collector 
to commute the right of service with respect to th e  five 
villages and the Collector made a commutation order.
A fte r th e  d e a th  o f L a x m ib a i in  1 9 1 7  th e  w id o w  a n d  m in o r 
sons o f th e  ad o p te d  son sued  to  set a sid e  th e  co m m u ta tio n  

ord er.

But, though the facts of that case were different in that 
there was a special agreement as to the widow’s tenure by 
which it was provided that she was to enjoy the five villages 
for the term of her natural life for maintenance, so that it 
might be argued that her position was not the ordinary 
position of a Hindu widow, and moreover she had already 
a.dopted a son, it does not appear that this Court in dealing 
with the case placed any special reliance on these facts.
T h e  le a rn e d  C h ie f Ju s tic e  p o in te d  o u t th a t it  d id  n o t fo llo w  
fro m  th e  fa c t th a t th e  w id o w  w as a re p re se n ta tiv e  w a ta n d a r 
th a t she w as a h o ld e r o f th e  w a ta n  w ith in  th e  m e a n in g  o f 
th e  d e fin itio n  in  s. 15 a n d  he re fe rre d  to  th e  p ro v is io n s  o f 
s. 2 o f B o m . A c t  V  o f 1886 w h ic h  a re  these :

‘ ‘ Every female member of a -vvataii family other than the Aviclow, mother or 
paternal grand-mother of the last male owner, and, every j>erson claiming through 
a female, shall be postponed in the order of succession to any watan, or part 
thereof, or interest therein, devolving by inheritance after the date when this Act 
■comes into force to every male member of the  fam ily qualified to  inherit sueh 
^vatan, or part thereof, or interest therein.

The interest of a widow mother or paternal grand-mother in any watan or part 
thereof shall be for the term of her life or until her marriage only.”

H e  w e n t on to  say  (p . 560) :—
“ Therefore the interest of the Avidow in a watan is to  be compared to  the interest 

■of a H indu widow in her husband’s estate. I  doubt whether it  was ever intended 
that the Government should be able to treat the widow as a watandar for the purpose 
of sanctioning the commutation of the wataii service. In my opinion a widow 
io ld in g  an interest in watan property for the term of her life or until her marriage
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1939 is not a ‘ lioider’ ’svitliin the meaning o i  that term in section 15 of Act II I  

G oteesjie> t iS /4.’
OF B ombay d e cisio n  w as based tlie re fo re  n o t o n  th e  sp e c ia l term s-

f c o n i.  o f tL e agreem ent m ade w ith  L a x m ib a i a t  tb e  tim e  o f the- 

J  ad o p tio n  o f a son b y  b er no r on tb e  fa c t tb a t  she bad ad o p te d  

a son b u t on tb e  p ro v isio n s o f A c t V  o f 1886 b y  w b icb  tb e 

in te re st o f a w id ow  succeeding to  a w a ta n  is  lim ite d  to  tbe- 

term  o f b e r life  or u n til b er m a rria g e . W hetb e r tb is  d e c isio n  

is  b in d in g  up o n  u s o r n o t in  v ie w  o f tb e  d ifferen ce  in  tb e  

fa cts o f tb e tw o cases we tbinlc: tb a t w e o u g b t to  fo llo w  it  

u n less som e good grounds are  show n fo r th in k in g  th a t th e 

reason ing  on w h ich  it  w as based is  w ro n g . W e  a re  no t 

satisfie d  th a t it  is  w rong.

On b e h a lf o f the a p p e lla n t re lia n ce  h a s been p la ce d  on 

som e P r iv y  C o u n cil cases e.g. JanaM  A m m al v . Narayana- 
sami Aiyer^^'^ and  Bijoy Gopal M ukerji v . K rishna M ahisM  
Dehî -'> fo r the p ro p o sitio n  th a t a H in d u  w id o w  is  n o t 

a m ere te n an t fo r life . H e r rig h t is  o f th e  n a tu re  o f a r ig h t 

o f p ro p e rty. She is  in  a sense an  ow ner a lth o u g h  h e r p o w e rs 

a s ow ner are lim ite d  and she m ay in  c e rta in  circu m stan ce s, 

rep resent the estate. B u t these cases w ere n o t cases u n d e r 

th e W atan  A c t and^ as M r. Ju stic e  AVassoodew p o in te d  o u t 

i l l  h is  jud g m ent in  second ap p eal, these p ro p o sitio n s h a v e  

no necessary appH cation w hen th e  q u estio n  is  s im p ly  th e  

co n stru ctio n  o f the d e fin itio n  in  s. 15. M o reo ver, a s th e  

learned  Ju d g e  also suggested, th e co m m u tatio n o f se rv ice  

is  in  a sense an a lie n a tio n  o f th e w a ta n  a n d  th e  fa c t tb a t 

a  H in d u  w id ow ’s pow ers o f a lie n a tio n  a re  re s tric te d  m a y  

p ro p e rly  be said  to lia v e  som e b e a rin g  on th e  q u e stio n  

w hether a w id ow  w as in te n d ed  to  be in c lu d e d  in  th e  

d e fin itio n  o f “  hold er in  th is  se ctio n . Tbe learned.

(1016) L.E. 43 I. A. 207, s. c. 39 Mad. 634.
(1906) L. P.. 34 I. A. S7, s. c. 34 Cal. 329 p. c.
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A d vo cate  C4eneral p o in te d  o u t th a t e ve n  a m ale 'w a ta n d a r 

C annot a lie n a te  b eyo nd  iiis  life tim e  in  v ie w  o f  s. 5 o f  t lie OP B ombay

W a ta u  A c t. B u t  lie  can a lie n a te  in  p e rp e tu ity  w ith  th e  

sa n ctio n  o f G o ve rn m en t, w hereas a H in d u  w id o w  c o u ld  n o t Manohab 

in  a n y  case a lie n a te  b eyo nd  h e r life tim e . Broomfidd j .

A n o th e r p o in t to  he noted in  t h is  co n n e ctio n  is  th a t  th e  

in te re st o f th e  w id o w  o r o th e r fe m ale  h e ir  w ho succeed s to  

a w a ta n  is  d efin ed  b y  sta tu te . I t  is  lim ite d  to  th e  te rm  o f 

h e r life  o r u n t il h e r m a rria g e , a n d , a lth o u g h  M acleod C . J .  

i l l  Bliihaji Laxman v . The Secretary of State for 
ap p ears to  h a v e  th o u g h t th a t h e r p o s itio n  w as an a lo g o u s to  

th a t o f a H in d u  w id o w  in  h e r h u sb a n d ’s estate, it  is  n o t b y  

a n y  m eans c le a r th a t a ll th e  in c id e n ts  o f a H in d u  w id o w ’s 

estate a re  n e c e ssa rily  p re se n t. F o r  th a t  reaso n  a ls o  it  is  

d o u b tfu l w h e th e r tb e  P r iv y  C o u n c il cases on w h ich  re lia n c e  

is  p la ce d  h a v e  a n y  re a l b e a rin g  in  th e  p re se n t case. T h e re  

is , w e th in k , co n sid e ra b le  fo rce  in  th e  arg u m e n t o f th e  le a rn e d  

a d vo ca te  fo r th e  re sp o n d e n t th a t a w id o w  w ho h a s o n ly  

a life  in te re st in  th e  p ro p e rty  a s p ro v id e d  in  A c t V  o f 1886 

can n o t p ro p e rly  be d e scrib e d  a s  an  ow ner o f th e  
p ro p e rty .

In  c l. (1 ) o f s. 15  it  is  p ro v id e d  th a t th e  co m m u ta tio n  o f 

se rvice  is  to  re lie v e  th e  h o ld e r o f th e  w a ta n  a n d  b is  h e irs  

a n d  successo rs in  p e rp e tu ity  o f th e ir  lia b ilit y  to  p e rfo rm  

se rv ice , a n d  c l, (3 ) sa y s th a t  e v e ry  se ttle m e n t m ad e o r 

co nfirm ed  u n d e r t h is  se c tio n  s h a ll b e b in d in g  u p o n  b o th  

G o ve rn m en t a n d  th e  h o ld e r o f th e  w a ta n  a n d  h is  h e irs  a n d  

successo rs. N o w  th o u g h  th e  w id o w  m a y  succeed  to  th e  

w a ta n  on th e  d e ath  o f h e r h u sb a n d , on h e r death, she is  

succeeded n o t b y  h e r h e irs  b u t th e  h e irs  o f h e r b u sb a n d .

Mr, Madbhavi argues and we think with considerable force 
that this also is an indication tbat the words “ bolder of

(1925) 49 Eom. 554.
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^  a watan ” in s. 16 do not include the widow of a deceased
GovEKNaiENi' liolder.

IV The p o in t ta k en  b y  th e  le arn e d  A d v o ca te  G en eral th a t

niAMHAE it  is  not necessary to  show  th a t G a n g u b a i w as a n  ow ner an d

B m ^ u  J. ^ person m ay be h o ld e r o f a  w a ta n  w ith in  th e  m eaning  
o f s. 15 w ith o u t b ein g  an  ow ner a t a ll is  a new  p o in t w h ich  

does no t seem  to  h a v e  been argued before th e  C o u rts  below . 

W e th in k  it  is  c le a r th a t th e  w ord “  h o ld e r ”  w h e th e r it  be 
iie ce ssa rily  re stricte d  to  a n  ow ner o r n o t can n o t a t  a n y  rafce 
m ean a n y  one w ho happens to  be in  p ossession o f th e 
p ro p e rty . Th erefore thie argum ent th a t i f  th e  w id o w  in

th is  case is  n o t th e  h o ld e r o f th e w a tan  th e re  is  no h o ld e r

a t a ll does n o t im press u s v e ry  m u ch . O n th e  w ho le we 
ca n  see do good reason to  d iffe r fro m  th e  v ie w  ta k e n  in  
B hikaji Laxm an  v . The Secretary o f State fo r  India '̂ '̂> th a t 

th e  d e fin itio n  does no t in clu d e  th e  w id o w  o f a deceased 

w atan dar.

J t  is  sa id  th a t it  m ay cause co n sid e rab le  in co n ve n ie n ce  i f  
G overnm ent h a ve  to  w a it u n t il th e  d eath o f th e  w id o w  
before th e y  can m ake arrangem ents as reg ard s co m m u tatio n  

o f ser’vice. A s  ag a in st th a t it  m ay be sa id  th a t it  m ig h t also  

le ad  to  in co nven ience an d  in ju stic e  i f  arran g e m e n ts o f th is  
k in d  were p e rm itte d  to  be m ade w ith  w id o w s w ho m a y 
p erh ap s be p re p ared  to  b a rte r a w ay  v a lu a b le  rig h ts  fo r 
paym ent in  cash. In  a n y  case we do no t co n sid e r th a t it  is  
open to u s to go in to  questions o f th is  k in d . I t  is  a sim p le  

q u estio n o f the co n stru ctio n  o f the d e fin itio n  in  c l. (4) o f 
s. 15 and i f  G overnm en t consider th a t th e  w o rd  “  h o ld e r ”  

in  th a t d e fin itio n  ough t to  in clu d e  fem ale w a ta n d a rs th e  

p ro p er course is  to get the d e fin itio n  am ended b y  th e  
le g isla tu re .

The ap p e al is  d ism issed  w ith costs.

Maoklin J. I  agree.
Decree confirmed.

J . G. R.
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