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A P P E L L A T E  C I V I L .

B e fo r e  3 I r .  J u s f i c e  W assoachnc,

1 9 3 3  A.TAM TBRAM 3E0DAN ( o r ig in a l  PLAraTTFF), ArPLicA:N-T r . B A I H A T A  B I js l , 
Demmbc.rl d a t tg h t i j r  o f  II5R A H IM  A JAM  M O D A N  a^nb w if e  op  HA SA M  IS A P  MALA:iir 

------  AND OTHEES (oMGISTAL DeKEN.DAISTS NOS. 1, 2 ASD 3), OPPOKESTS.*

PmcAice—Procedure—Suit for admini-^lration and accounis—Sv/d filed in the. Cov.ri of 
the First Class Subordivale Judge— Suit transferred hij the Conrt to the Joi'nt First 
Glass Swbordinafe Judge—The Judge proceeded ivith heuri-ng—Suit witMrcmn mid 
transferred to the. Court of the Extra Joint Second Glasfs Subordinate Judge— Puriic^ 
hd evidence before the Court—Decree by the Court— Waiver of jurisdiction—Circvtn- 
stance?! under -which principle of waiver of jurisdiction can he invol-ed conddcred.

The plaintiff filed a suit in the Court of the First Class SiiLordinate Judige of Surat 
for tixlministratioii aucl accounts. The suit upon its registration wfts on Feliruary 3, 
1930, transferred to thy Joint Fir«t Class Ruhordinate Judge attached, to that Court. 
The Judge framed issues on August 11, lfl32 and on March 9, 1933, ordered a com­
m issio n  to issue for the examination of ccrtain witnesses. At t]iat stage the Firat 
Class Subordinate Judge iv-ithdrow t]io suit and transferred it to the Court of the 
Extra Joint Second Class Sxihordinate Judge, who decided it on July 8, 1933. On 
appeal, the District Judge held that the order niade by the First Class Subordinate 
Judge was without jurisdiction and quashed it, and sc't aside the decree passed by 
the Extra Joint Second Class Subordinate Judge as a nallity and ordered a retrial 
by the Joint First Class Subordinate Judge from the 5?tage at-which it-\vas sent to 
the Second Class Subordinate Judge’s Court, On an appeal from t]ii.s order, which 
was treated as a Civil Revision Application to the High Ĉ oHrt,

Held, setting aside the order of the District Judge, that in the circumstances of 
the case the principle of waiver of objection to jurisdiction coidd be invoked, as 
both the parties led evidence concurring in the Court’s assumption of jnrisdiction 
under a wrong order of transfer by the First Class Subordinate Judge v/ho was 
competent to entertaui and t r y  the suit, as also the Extra Joint Second Class 
Subordinate Judge had necessary jurisdiction over the subject matter of 
the suit.

Leclgard v. relied on.

Shunkerji Samalji V. Vrajlal Bapalal,^^^ dietinguished.

Ileenakshi Naidoo y . Subramaniija Sastri,^^  ̂ Gurdeo Singh v .  Chandrilmh Siwjh,^^  ̂
Ex parte Pratt ; Ex parte and Kishen Lai v. Jai referred to.

A pp l ic a t io n  praying that the order passed by N. J. Shaikh, 
District Judge at Surat, may be set aside.

*Civil Revision Application No. 471 of 1937.
(1886) L. R. 13 T. A. 134, s. c. 9 AH. 191. <*' (1907) 36 Gal. 193.
(1934) 59 Bom. 466. <s) (1884) 12 Q. B. D. 334.
(1887) L. B. 1 1 1. A. 160, s. c. 11 Mad. 26 .«> (1884) 12 Q. B. D. 497.

(1930) 1 Lah. 158.



B iiit  fo r a d m in istra tio n  an d  a cco u n ts.

T h e  fa c ts  m a te ria l fo r t lie  p u rp o ses o f th is  re p o rt are  
su ffic ie n tly  stated  in  th e  ju d g m e n t o f W assoodew  J .

M . I t  V idyarthi, fo r the a p p lic a n t.

I .  L  Chm uhigaf, fo r op p on ents N o s. 1 and 2.

Wassoodew J. T h is  is  a n  a p p e a l fro m  the o rd e r o f th e  
D is t r ic t  Ju d g e  o f S u ra t re v e rsin g  th e  p re lim in a ry  d ecree 
p assed  b y  th e  E x t r a  J o in t  Second G lass S u b o rd in a te  Ju d g e  
o f S u ra t in  a  s u it fo r a d m in istra tio n  and  a cco u n ts on th e  
grom xd th a t th e  decree w as p assed  w ith o u t ju r is d ic tio n . ‘ 
T h e  a p p e lla n t is  the p la in t iff  in  w'hose fa v o u r th e  decree 
w as p assed  in  th e  t r ia l C o u i’t. T h e  su it w as o rig in a lly  
in s titu te d  in  th e  C o u rt o f th e  F ir s t  G lass S u b o rd in a te  Ju d g e  
o f S u ra t. T h e re  w as a J o in t  F ir s t  C la ss S u b o rd in a te  Ju d g e  
a tta ch e d  to  th a t C o u rt, an d  th e  s u it up o n  it s  re g is tra tio n  
w as tra n sfe rre d  to  h is  C o u i't o n  F e b ru a ry  3 , 19 30. T h e  
J o in t  F ir s t  C la ss S u b o rd in a te  Ju d g e  fram ed  issu e s on A u g u st
H ,  19 32, an d  o rd ered  a co m m issio n to  issu e  fo r th e  e xa m in ­
a tio n  o f ce rta in  w itn e sses on M a rch  9, 19 33. A t  th a t stage 
th e  F ir s t  C la ss S u b o rd in a te  Ju d g e  w ith d re w  th e  s u it  a n d  ■ 

tra n sfe rre d  it  to  th e  C o u rt o f th e  E x t r a  J o in t  S econd G lass 
S u b o rd in a te  Ju d g e  w ho u ltim a te ly  d ecided  it  th re e  y e a rs  
th e re a fte r on J u ly  8, 19 33, a fte r co n sid e rin g  th e
v o lu m in o u s e vid en ce reco rd e d  in  th e  case. In  fix st a p p e a l 
fro m  th a t d ecisio n  th e  le a rn e d  D is t r ic t  Ju d g e  re ly in g  u p o n  
SJiankerji Sam alji v . Vrajlal Bafalal^^^^ th o u g h t th a t th e  
o rd e r o f tra n sfe r m ade b y  th e  F ir s t  C la ss S u b o rd in a te  Ju d g e  
w as w ith o u t ju r is d ic t io n  as th e  C o u xt fro m  w h ich  th e  s u it  
w as w ith d ra w n  h a d  a lre a d y  ta k e n  co gnizance o f th e case. 
A c c o rd in g ly  he h e ld  th a t th e  decree passed b y  th e  E x t r a  
J o in t  Second C la ss S u b o rd in a te  Ju d g e  w as a  n u llit y , a n d  
quashed  it  an d  o rd ered  a r e t r ia l b y  th e J o in t  F ir s t  C la ss 
S u b o rd in a te  Ju d g e  fro m  th e  stag e  a t  w h ich  it  w as sen t to  
th e  Second C la ss S u b o rd in a te  Ju d g e 's  C o u rt. T h e  p la in t iff

«« (1934) 59 Bom. 466.
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I93S filed a second apjDeal against that order and under 
Ajam instructions of tLe Office that appeal was described a s an 

Appeal from Order. As an extra precaution the plaintiff 
also filed a Civil Eevisional Application which is 

s is i ]^o. 471 of 19 37. Therefore the question a s to the form, 
Wassoodew J. which the appHcation. to set aside the order of the District 

Judge should take^ becomes academic, although in my 
opinion in \dew of the decision in M otihliai JesingbJiai v. 
EancJiodbhai ShambhibJiai,^^') the more appropriate remedy 
will be by a Civil Eevisional Application. I  have therefore 
treated the appeal as a Civil Eevisional Application.

The tra n sfe r o f the su it w as m ade a p p a re n tly  in  acco rd an ce  
w ith  th e  p ra ctice  p re v a ilin g  in  th e  m o fu ssil in  th e  m a tte r 
o f a llo c a tin g  business to p a rtic u la r  Ju d g e s a tta ch e d  to  th e  
S ub o rd in ate Ju d g e 's C o u rts. T h a t p ra c tic e  w h ich  h a s been 
refereed to  in  SJimikerji Smnalji v . Vrajlal BapcdaU-'  ̂ seem s 
s t ill to co ntinue. I t  is  p re su m a b ly  b ased  u p o n  th e  p ro v isio n s  
of s. 23 o f the B o m b ay C iv il C o u rts A c t o f 1869. C la u se  (5 ) of 
th a t section p ro vid es th a t a  S u b o rd in a te  Ju d g e  a p p o in te d  
or deputed to  a ssist in  th e C o u rt o f a n o th e r S u b o rd in a te  
Ju d g e  sh a ll dispose o f such  c iv il b usin ess w ith in  th e  lim its  

o f h is  p e c im ia ry  ju risd ic tio n  as m ay, su b je ct to  th e  co n tro l 
o f th e  D is tr ic t  Jud g e, be referre d  to  h im  b y  th e  Ju d g e  o f 
such C o u rt U n d o u b ted ly  th e  Ju d g e  o f th e  C o u rt in  
question w as a F irs t  C la ss S u b o rd in ate  Ju d g e  an d  th e  
ju ris d ic tio n  w as c le a rly  assum ed u n d e r th e  supposed pow ers 
o f tra n sfe r conferred on h im  b y  c l. (6) o f s. 2 3. I f ,  a s h a s 
been held  in  Shanhefji^s case,̂ ^> those pow ers are  co n tro lle d  
b y  the p ro v isio n s of s. 24 o f the C iv il P ro ce d u re  Code an d  
are n e ce ssa rily  Hm ited to  a d m in istra tiv e  ord ers a llo c a tin g  

business, th en , m id o u b ted ly  the ord er o f tra n sfe r p u rp o rtin g  
to h ave been m ade u n d e r cL (5) o f s. 23 o f the B o m b a y  C iv il 
C ourts A ct, a fte r an o th er S ub o rd in ate Ju d g e  h a d  ta k e n  
cognizance o f the su it, w as in co m p etent. O n th e  o th e r 
hand, i f  the p h rase sh a ll dispose o f such  c iv il b u sin e ss a s

{1934) 59 Bom. 430. (1934) 59 Bom. 466.
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umm ay be re fe rre d  to  l i im c o n f e r s  a  iv id e r jn ris d ic t.io ii, tb e ii 
th e  D is t r ic t  Ju d g e 's  o rd er u n d e r a p p e a l is  c le a rly  TvTong.
I  sh a ll, h o w ever, assume, th a t ShanJcerjrs easê ^  ̂ is  c o rre c tly  'V! '
d ecid e d . T h e  q u e stio n , th e n , is  w h e th e r in. th e  c iic u m - havI
stances o f th is  case th e  p rin c ip le  o f w a iv e r o f o b je ctio n  to  
ju ris d ic tio n  can be in v o k e d . J.

F u n d a m e n ta lly  sp eak in g , a ju d g m e n t o f a C o u rt w ith o u t 
ju ris d ic tio n  w o u ld  be a** n u llit y . H a ls b u ry  (see H a ls b u ry 's  
L a w s o f E n g la n d , Second E d itio n , V o lum e 8, p p . 5 3 1 -5 3 2 . 
p a ra g ra p h s 1 1 76  and 1 1 7 8 ) e x p la in s  w h a t ju ris d ic tio n  o f 
C o u rts m eans a n d  states th e g en eral ru le  th a t co nsent
can n o t g ive  ju ris d ic t io n  an d  th a t th e  p lea o f Avant o f
ju ris d ic t io n  can n o t u s u a lly  be w a iv e d . H e  sa y s, B y  

ju ris d ic tio n  is  m eant th e  a u th o rity  w h ich  a co u rt h as to  
d ecide m a tte rs th a t are  litig a te d  b efore it  o r to  ta k e  
co gn izance o f m a tte rs p re se n te d  in  a fo rm a l w a y  fo r its  
d e c is io n .'' In  Sliankerji's case^^) th e  s u it  w h ich  w as w ro n g ly  
tra n sfe rre d  h ad  n o t been d ecid ed  f in a lly  a n d  th e  q u e stio n  as 
to  w a iv e r o f o b je ctio n  d id  n o t a rise  a n d  w as n o t co n sid e re d - 
B u t  C o u rts h ave  d ra w n  a  d is tin c tio n  betw een w a n t o f 
ju ris d ic t io n  as d e scrib e d  b y  H a ls b u ry  and irre g u la rity  in  
th e  a ssu m p tio n  an d  e xe rcise  o f ju ris d ic t io n . T h e  case o f 
Ledgard v . d ecid e d  b y  th e  P r iv y  C o u n cil, is  a le a d in g
case on th e  su b je c t. T h a t w as a s u it  fo r d am ag es a n d  
in ju n c tio n  fo r in frin g e m e n t o f a p a te n t. U n d e r th e  In d ia n  
P a te n t’s a n d  D e sig n s’ A c t such a s u it  co u ld  o n ly  be b ro u g h t in  a  
D is t r ic t  C o u rt, b u t it  w as b ro u g h t in  th e  C o u rt o f a S u b o rd in a te  
Ju d g e  w ho h ad  no ju r is d ic t io n  to  e n te rta in  it .  T h e  s u it 
w as e v e n tu a lly  tra n sfe rre d  fro m  th e  S u b o rd in a te  Ju d g e ’ s 
C o u rt to  th e  D is t r ic t  Ju d g e ’ s C o u rt an d  th ere h eard  a n d  
d ecid e d . I t  w as co n ten d ed  on b e h a lf o f th e  d efen d a n t th a t 
an  o rd e r fo r tra n s fe r o f a s u it  fro m  one C o u rt to  a n o th e r 
u n d e r s. 24 o f th e  C iv il P ro ce d u re  C ode co u ld  n o t be m ad e 
u n le ss th e  s u it  h ad  been b ro u g h t in  a C o u rt h a v in g  
jurisdiction. T h e ir Lordships ob served  th a t, a lth o u g h

(1934) 59 Bom. 466. (1886) L. R. 13 I  A. 134, s, C. 9 AH. 191 .



^  jurisdiction cannot "be conferred by consent wliere there 
is an entire absence of jurisdiction, in a case wbere the Court 
is competent to entertain tbe suit, if it were competently 
brought, t ie  defendant may be barred by his own conduct 

bibi from objecting to the irregularities in the institution of the 
Wasmodanj. suit, uuless the Judge has no inherent jurisdiction over the 

subject matter of the suit. This is what they say 
(p 145)

“ . . . there are nuxaerous autlaorities -wliich establish that -when, in a catise 
tho Juclge is competent to try, the parties without objection join issue, and go to
trial upon the merits, the defendant cannot subsequently dispute his jurisdietioji 
upon the grounds that there were irregularities in the initial jjrocedure, whicJi, if 
objected to at the time, would Lave led to the dism issal of the su it.”

Ultimately on the question as to whetlier a proj^er inference 
of Avaiver could be drawn they held that the defendant had 
not waived the objection and that therefore the decree of 
the District Judge could not .stand. That principle was 
affirmed in Meenakshi Naidoo v. Sub-ramaniya SastriJ^y 

Mr. Justice Mookerjee in Gurdeo Singh  v. Chmidrikah 
S i n g h , drew a distinction between total in competency and 
mere irregularity in the exercise and assumption of jurisdic­
tion. There are other cases such as E x  jK i f te and Ea:-
parte which reiterate the same principle that where
jurisdiction over the subject matter exists requiring only to 
be invoked in the right way. the party, who has invoked or 
allowed the Court to exercise it in a wrong way, cannot 
afterwards turn round and challenge the legality of the 
proceedings. Those cases are cases where the parties had 
themselves invoked the jurisdiction in an improper way. 
But it seems to me that the principle would be common to 
cases where in the preliminary stage in invoking jurisdiction 
the Court itself has proceeded in a wrong way without the 
invitation of the parties and where the latter have neglected 
to question the irregularity; or, in other words the defect 
in jurisdiction arises merely by reason of the irregularity in

(18S7) L. R. 14 I. A, 160, s. c. 11 Mad. 20. '•» (1884) 12 Q. B. D. 334.
(1907) 36 Cal. 193* (1884) 12 Q. B. I>. 497,
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tlie com'jueijceAieiit of tlie proceedings before the transferee 
Court [see Kislien Lai v. Ja i LaŴ '>].

^  Ib eaM

Here it cannot be doubted tliat tbe First Glass Subordinate
i5AI

Judge, in wiiose Court tliis suit was originally instituted, Hava
was perfect^ competent to entertain and try tbe suit. I t  __
cannot also be denied tbat tlie Extra Joint Second Class J.
Subordinate Judge bad the necessary jurisdiction ov̂ er the 
subject matter of the suit. Consequently the principle 
recognised by the Privy Council in Ledgard v, BulU-'> would 
apply if a proper inference of waiver can be drawn from the 
circumstances. I t  seems to me clear upon the facts of this 
case that both the parties led evidence concurring in the 
Court’s assumption of jurisdiction under a wrong order of 
transfer. A large body of evidence was led, as I have said, 
directly before the Coui't and considerable expense has been 
incurred in examining witnesses on commission. The fruit 
of that effort and expense would be completely lost if the 
concuiTence, which amounts to consent, is not given its 
legitimate effect in mitigating the consequences of the 
erroneous order. I t  seems to me that the conduct of the 
respondents is tantamomit to a waiver of objection of 
jurisdiction and that SJicmkerji's casê ^̂  which was relied upon 
for setting aside the decree by the District Judge is clearly 
distinguishable. Accordingly I set aside the order of the 
District Judge and remand this case to his Court for disposal 
according to law on the evidence recorded in the suit before 
the Extra Joint Second Class Subordinate Judge.

Consequently I make the Eule absolute with costs in the 
Civil Eevisional Application and the Appeal from Order 
which shall be treated as part of the former application.

Rule absolute.
J. G. E .

(1919) 1 Lah- 158. '“) (1S86) L. R. 13 I. A. 134, s. c. 9 Ail. 19L
(1934) 50 Bom . 466.


