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ORIGINAL CIVIL.

Before Sir Jokn Dewwmant, Chiof Festice, wad Mr, Justice B, J. Wadio,

THE COMMISSIONER OF INCOME-TAXN, BOMDBAY, SIND AND BALUCHI-
STAN ¢, THE AHMEDARBAD MILLOWXNERS® ASSOCIATION. *

Indinn Income-fose Ael (X1 of 2022), ss. 66 (2), 3—.dssociution of Companics—

Whether within the term ° dssovietion of dndivideals”™  wed churgeedle to
inconie-td.

On & true reading of & 3 of the Income-tax Act the words “ other association
of individuals 7 mean ofher association of human beings and therefare an
association of companies is not chargeable fo income-tax under s. 3 as an association
of individuals,

RerEreENCE made by the Commissioner of Income-tax,
Bombay Presidency, Sind and Baluchistan.

The Ahmedabad Millowners” Association was composed,
of 61 members 60 of whom were limited companies and one
was an individual. In the couise of the assessment pro-
ceedings for the year 1937-38 the association contended
that they were not chargeable to income-tax as under the
charging s. 5 of the Act the only persons liable were
an ““ individual, Hindu undivided family company or other
association of individuals ™ and that they were neither
of these, being an association of lmited companies. The
Income-tax Officer assessed them as coming under the
definition ““ other association of individuals”. There wag an
appeal against the assessment to the Assistant Commissioner
who upheld the decision of the Income-tax Officer.

The assessees applied to the Commissioner to revise the

assessment or submit the case under s. 66 (2) to the High.

Court, and the Commissioner formulated the following
question of law—

“Whether the Association constituted as aforementioned and having the
members mentioned in paragraph 4 kereof has Dbeen correctly treated Dby the
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istant Commissionsr as chargeable to inceme-tax under s. 8 of the Act ag
ssighan as

3 33

being an *association of individuals

and in submitting the question gave the following
opinion—

s . . under Rule 4 of the Rules framed by the Association, an imli\'idua],
acompany ora firm can beits member. As far as individuals are concerned, ther,
is nothing to be said. As regards firms, the decigions of the Lahore High Coyry
in tho case of (1) Sir Gopalji & Co. v. Commissioner of Income-tas, Punjab, (5 1.7,
C. 257) and (2) The Mian Channw Faclories Union v, Commissioner cf Income-taz,
Punjub and Novth Western Frontier Provinces (9 1. T. G, 246) and of the Allahahad
High Court in tho case of Jai Duyal Madan Gopal (6 1. T. C. 226) show that, in
the words of the Allahabad High Court, ‘a firm is not a person, it is not ap
entity but is merely a collectivename for the individuals who are memlers of
the partnership’ and that when a firm purports to be a member of an association,
in reality the individual members thereof are the members of the association.
If A, B and C, form a firm known as X, “firm X’ is merely a collective name
for A, B and C, and to say that “firm X' is o member of an associction ig
equivalent to stating that the individuals A, B and C are the members thereof,
Hence if a firm is a member of this association, it means that the individuals whe
compose it are the members, >

““ As regards limited companies, the word ‘individual ’is not defined citherin the
Income-tax Act or the General Clauses Act. The dictionary meaning of the word
a3 given in Webster's dictionary is ‘an indivisible entity or a totality which
cannot be scparated into parts without sltering the character and significance of
those parts’ and the Roman Empire is mentioned therein as a ‘historieal
individual’, Henes there can be no doubt that a company whickix o separate
legal entity can be said to be an ‘individual® being ‘an indivisible entity * and
‘a totality which cannot be separated into parts without altering the characterand
significance of those parts’. Moreover, the contention of the Association that it is
an association of limited companics only is not correct as individuals and firms

_ean become its members and, as o matter of fact, an individualis one of its

members , , [

The reference was heard.

Purshotiam Tricumdas, for the assessee.
M. C. Setalvad, Advocate General, for the Commissioner.
Braumont C. J. This is a reference by the Commissioner

of Income-tax under s. 66 (2) of the Income-tax Act, in
which he raises the question: “ Whether the Association
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constituted as aforementioned and having the members 193¢
mentioned in paragraph 4 hereof has been correctly treated Corpmsstoxzn
by the Assistant Commissioner as chargeable to income- INcoME-TaT,
tax under s. 3 of the Act as being an ‘association of PO¥

individuals >.” Amvupipan
MILLOWNERY’

The Association in question is the Ahmedabad Millowners’ <ssoowriox
Association, and according to the finding of the learned Beawmont C. J.
Commissioner it consisted, during the year of assessment,
of 61 members, 60 of whom were limited companies and one
was an individual person. It is clear, therefore, that if the
Association 18 to be assessed as an association of individuals,
it must be on the basis that a limited company is an
individual for the purposes of the charging section in
the Income-tax Act. The learned Commissioner, relying
on the dictionary meaning of “individual”, holds that
a company is an individual, since it is an indivisible entity.
1 am disposed to agree that if one takes merely the
dictionary meaning “ individual ” would include a limiterl
company, although 1 think so to use the word would not
be in accordance with its popular use by people speaking
the English language. But whatever the dictionary or
popular meaning may be, we have to deal with the word
in the context in which it appears in the Income-tax Act.
The phrase in 5. 3 is: “Income, profits and gains of
every individual, Hindu undivided family, company, firm
or other association of individusls”. The same words
appear in various places in the Act, including ss. 55 and 56
under which super-tax is charged, althoughinthose sections
the disjunctive *“or ™ is used before * other association of
individuals ” instead of the copulative “ and.”” The question,
is whether “ other association of individuals” includes an
agsociation of companies. It seems tome quite clear on
the context that it cannot do so. “ Individual” where
first used, must mean human-being, because it is used
as something distinet from a joint family, firm, and
company. The whole expression seems to me to be
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1939 “every human-being, Hindu undivided family, company,

COMBHSFS“)NER firm and other association of human-beings . One cannot
Q

JwoomE-TaX, give to the word “ individuals ” in the expression *“ associa-
Pomeay

e tion of individuals ” a different meaning to that which
| ABAD . e o N
Mmeownesy the word  individual  bears where it appears in the same
AS30CIATION '
—  phrase.
Begumont U. J. . .
In my opinion, therefore, the answer to the question
raised by the learned Commissioner must be in the negative,
The assessee to get costs, to be paid by the Commissioner,
on the Original Side scale.
B.J. Wapta J. Tagree.
Attorney for Assessee : Messrs. Dhru & Co.
Attorney for Commissioner : Mr. H. F. Mulle, Solicitor
to Central Government at Bombay.
Answer accordingly.
N. K. A.
ORIGINAL CIVIL.
Before Mr. Justice Kania,
1938  AMRITLAL RAICHAND JHAVERI (4 rirar), Pramntrers o. BEAGWANDAS
March 7

FATECHAND AND OTHERS, DEFENDANTS, *

———

Indion Sdole of Goods Act, (111 of 1930), ss. 24 wnd 2V—Trangfer of ‘iitle to goods—
Delivery of goods to broker—Jangad, meaning of.

The relation of a dealer and a broker is that of a principal and agent and not
that of aseller and a bhuyer.

‘Where an owner delivers goods to an agent (broker) (who is not a mereantile agent
as defined in the Sale of Goods Act) on terms agreed bebtween them and on Jangad
i.c., for approval by a prospective customer or to be shown for approval, neither

*0, C. J. Suit No. 304 of 1936,



