
not be su ffic ie n t to  ^ iio w  t lia t  b o tli XJa-rties to  t lie  tra n sa c -
t io iis  i l l  eA’ e ry  case co n te m p late d  t lia t  d e liv e ry  sh o u ld  Empeeok

iie it lie r  b e g iv e n  o r ta k e n . Nathalm.
V a n m a x i

Tlie proseciitioii evidence feils to establisli any case /,
against tlie accused iind.er s. 4 or 5. I  agree, therefore, that 
tlie appeal must be digmissed.

A-jypcal dimrdssed.
Y . V. D.
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Befui'd Sir Johu Beatiiiioid, Chief JustiGe, and H r. Justice B, J. W aiia.

THE COMMISBIONER OP INCOME-TAX, BOMBAY PRESIDENCY, SIND 1939 
AND BALUCHISTAN, b e fe eo k  v . D. E. NAIK, A ssessee .*  i»/«rcA 20

Indian Incomc-kix Art (X I  of 1922), ss. 9, 34, and 35—Assessment
cotnplalcd—Titx pitid—-WheiJie.r can be reopmed—hwouia arising from jtrofcrly—
Allowable deductions— Widow’s maintenance charge o/i frojjerly— Wkeikcr allowable 
to deter7)i inc tacacbh income.

An assessment cannot, on payment of the tax assessed. Ijo said to liave become 
tiuai and couelusive if the tim e  limited mxder s. 34 or 35 for altering an asseBsment 
has not expired.

The wordfi “ If for any reasoii the asaesfiuientis too low ” in s. 34 are wide enongli 
to cover a mistake in tho assessment which has arisen hy xeasoii of a mistake of law 
and would enable tho conimiasioner to reopen the assessment.

Where the income of an asseBseo (not being a joint Hindu family) is derived from 
immoveable property %vhich is charged with the payment of maintenance 
allowances, altho'Jgh the only deductions pennissible in  respect of the property are 
those specified in s. 9 of the Income-tax Act yet in arriving at the taxable xjicome 
the inaintc'nance allow anees shovild be dedncted,

Bejoy Singh Dudhiria v. Commissioner of Income followed.

* Civil Reference No. IS of 1038. „

(1933) 33 Bom . L. B . 811.



R efe een c e  m ade b y  tlie  G o n im issio iie r o f In coiiie-tax , 
CoMmfe7iô -EK B o m b ay, S iiic l an d  B a lu o liis ta ii, u n d e r s. 66 {2) o f t lie  

ixpOME-TAx, In d ia n  In co m e -ta x A c t, 1922.
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Bombay
V.

D'. E. N aik
On J u ly  1, 19 36 , t lie  assessee w as assessed to  in co m e -ta x 

and  su p e r-ta x  on a to ta l incom e o f E s . 1,66,690. A s  incom e 

fro m  a p ro p e rty  at P o ona lia d  escaped assessm ent lie  was 
re-assessed on F e b ru a ry  10 , 1 9 3 7, on a to ta l inco m e of 
R s . 1,6 7,2 6 0 . H e  w as assessed as a m em ber o f an 

u n d iv id e d  H in d u  fa m ily  a n d  as s u c li in  co m p u tin g  ta x a b le  
incom e a d e d u ctio n  o f R s . 75,00 0  w as m ade fro m  th e  to ta l 

incom e. T h e  ta x  u n d e r th a t second assessm ent w a s d u ly  
p a id . S ub seq uent in q u irie s  show ed th a t he w as t lie  sole 
s u rv iv in g  m ale m em ber o f th e  fa m ily  and as su ch  w as 

lia b le  to  be assessed as an  in d iv id u a l in  a cco rd a n ce  w ith  
tb e  d e cisio n s o f th e  P r iv y  C o u n cil in  K a lya n ji Vithaldas v. 

Commissioner of Income-tax, BengaV^^ an d  The Commissioner 
o f Income-tax, Bombay v . A . P . iStvani GomedalU Laxm i- 
namycm!^  ̂ O n th a t b a sis  he w as o n ly  e n title d  to  a d ed u ctio n  

o f R s. 30,000 fro m  h is to ta l incom e as a g a in st th e  R s . 75,00 0  
a llo w ed  an d  su p e r-ta x  w as assessed a t too low  a ra te  and 
R s . 45,000 h ad  escaped assessm ent to  su p e r-ta x .

O n S eptem b er 2 7, 1 9 3 7, th e  assessee w as se rv e d  w ith  
a n o tice  u n d e r s. 34 re -o p e n in g  th e  assessm ent to  s u p e r-ta x . 
I n  an sw er to  th e  n o tice  th e  assessee d eclare d  h is  to ta l incom e 
an d  added th a t in  case he w a s te  be assessed as an  in d iv id u a l 

a d ed uctio n  fro m  h is to ta l incom e, to  th e  e xte n t o f R s . 7,2 0 0 , 
should  be allow ed on acco u n t o f m a in te n a n ce  a llo w an ce 

p a y a b le  u n d e r a decree o f th e  H ig h  C o u rt out o f th e  in co m e 
as c o n stitu tin g  a charg e on th e  p ro p e rty .

The In co m e -ta x  O fficer h e ld  th a t b a rrin g  R s . 262, th e  

w hole o f th e  incom e w as d e riv e d  fro m  “  p ro p e rty  ”  lia b le  
u n d e r s. 9 o f th e  A c t and no d e d u ctio n  fo r m a in te n a n ce  
allow ances w as a d m issib le . P ro m  th is  d ecisio n  tb e re  w as

'1’ [1937] I Cal. 653, P.O. ^  (1937) 39 Bom. L. E. 1010.



an ap'peal to tlie Assistant Conmiissioiier on tlie ground
tliat s, 34 was not applicable to an, assessment to CoionssioxEPv
super-tax and tliafc tlie deduction of Es. 7,200 should have m -ome-tax,
been allowed. Tlie Assistant Coiiiniissioiier dismissed
tlie appeal and confirmed tlie order of tlie Income-tax
O fficer.

Being dissatisfied witli this decision tlie assessee submitted 
a petition to tlie Commissioner of IncoiTie-t ĵ.x requiring 
liiiii to refer the case imder s. 66 (2) of the Act to the 
lionourabl© the High Court. The Coiiunissioner submitted 
the two quest] ons set out in the judgment of the Chief Justice 
for decision by the High Court.

T h e re fe re n ce  w as h e a rd .

Sir JmnsliGclji lianga, for the assessee.
M, C. Setalvad, A d v o ca te  G e n e ra l, fo r th e  C o m m issio n er.

B eatjm on t C. J .  T h is  is  a re fe re n ce  b y  th e  C o m m issio n e r 
of In c o m e -ta x  u n d e r s. 66 [2) o f th e  In d ia n  In c o m e -ta x  
A ct, ra is in g  tw o  q u e stio n s :—

“ (1) Wlietlier on the facts of the case, the Income-tax Officer was entitled to 
talio action under i3. 34 of the Act wifcli a view to re-assess tho assessee to sixjicir'tax 
as an individual.

(2) Wliether tho assesspo is entitled to a deduction of Rs. 7.200 from the total 
income on acc-ount of maiiiteuance allowances paid imdor a decree of a High Court 
to certain female memheis of the Hindu family to which he belongs.”

T he le a rn e d  C o m m issio n e r an sw e red  th e  f ir s t  q u e stio n  in  

th e  a ffirm a tiv e , a n d  th e  second  in  th e  n e g a tiv e .

S o fa r  a s th e  fir s t  q u e stio n  is  co n ce rn e d , th e  fa c ts  are 

th a t th e  assessee w as assessed  fo r th e  y e a r 1 9 3 6 -3 7  on 

J u ly  1,1936, th e  assessm ent b e in g  b ased  on th e  in co m e 

of th e  p re ce d in g  y e a r, w h ic h  e x p ire d  on M a rch  3 1 , 1936.
T hen, in  F e b ru a ry  1 9 3 7, th e re  w as a su p p le m e n ta ry  assess

m ent, b ecau se  it  w as fo u n d  th a t th e  in co m e o f a h ouse h a d  

been o m itte d  fro m  th e  o rig in a l assessm ent a n d  th e  fin a l
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assesK iiient w as at a, sum  o f R s . 1,6 7,2 6 0 , w M c li w as cluly 
CoMMissiosfEE p a id . T h a t assessm ent w as b ased  011 th e  v ie w  th a t the 

iscoME-TAx, assessee w as th e  h ist sm -v iv iiig  co -p a rce n e r o f a 
Bombay jo in t  fa m ily , w h ic h  s t ill e x iste d , a n d  w as assessable

‘as su ch . O n S ep tem b er 2 7, 1 9 3 7, th e  assessee was 
B e a u m o n t  0 .  J .  se iv e d  w it li a n o tice  u n d e r s. 34 , a lle g in g  th a t he had 

been assessed at to o  lo w  a ra te  fo r th e  p u rp o se s o f 

su p e r-ta x , because in  assessin g  th e  s u p e r-ta x  th e  assevssee 
h a d  been allo w ed  a d e d u ctio n  o f Rs. 75,0 0 0  as a  m em ber 
o f a H in d u  jo in t  fa m ily , w hereas as a n  in d iv id u a l he 
w o u ld  o n ly  h ave  been a llo w ed  a d e d u ctio n  o f R s . 30,000. 

T h e  o b je c t, th e re fo re , o f th e  n o tice  u n d e r s. 3 4  w as to  assess 
to  s u p e r-ta x  th e  sum  o f R s . 45,000. S e ctio n  34  p ro vid e s, 

so fa r as m a te ria l, th a t i f  fo r a n y  reaso n  in co m e , p ro fits  or 
g ain s ch arg eab le  to  in co m e -ta x  h as been assessed at too 
lo w  a ra te , the In co m e -ta x  O fficer m ay, at a n y  tim e  w ith in  

one y e a r o f th e end o f th a t y e a r, se rv e  a n o tice  a n d  proceed 

to  co rre ct the m istak e. S u p e r-ta x  is  c h a rg e a b le  under 
s. 55, an d , b y  v irtu e  o f th e  p ro v is io n s  o f s. 58, s. 34 
is  a p p lica b le  to  assessm ents to  s u p e r-ta x . T h e  reason 
w h y th e  assessee w as assessed as a m em ber o f a Hindu 
jo in t  fa m ily , a lth o u g h  he w as th e  so le  s u rv iv in g  
co -p arcen e r, was because th is  C o u rt h ad  h e ld  th a t  in  such 

a case he w as e n titled  to  be so assessed, b u t su b seq u e n tly, 
the P r iv y  C o u n cil to o k  a d iffe re n t v ie w . So th a t the 
m istak e, w h ich  re su lte d  in  th e  o rig in a l assessm ent, w as a 

m istak e  o f law , fo r w h ich  the le a rn e d  Commissioner of 
In co m e -ta x h ad  som e ju stific a tio n . T h e w o rd s o f s. 34 
are  v e ry  w ide an d  sa y  th a t if  fo r a n y  re a so n  th e  assess

m ent is  too low  I  t h in k  th o se  w o rd s are  w id e  enough to 
co v e r su ch  a m ista k e  as e xiste d  in  th e  p re se n t case, and 

I see no reaso n , th e re fo re , w h y a fre sh  assessm en t sh o u ld  
no t be m ade un d e r s. 34.

I t is suggested by Sir Jamshedji Kanga for the assessee 
that the assessment to income-tax had become final and 
conclusive for the purposes of income-tax by payment of
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the tax and, therefore, niider s. 56 it was also final and 
eonchisive for t lie  piirpo sB S  of su|)er-tax. B u t the Comhijio2?ee 
fa lla c y  o f that aro-iuneiit is  in sayius^ th a t th e  iisse ssiiiftiit i>*come-tax,

^  B 0 3 W A T

had become final and eondnsive for the purposes of income
1), li. Xaik

tax, because the assessment might have been corrected —
, ■ Bmumorit C. J.

iiuder s. 34 in a proper case tor the purposes of income-tax,
and until the time limited for alterhig the assessment
un der s. 34  o r s. 35  h as e xp ire d , I  t h in k  it  ca n n o t

be sa id  th a t th e  assessm ent h as becom e fin a l and

co n clu siv e .

I t  is  a lso  suggested th a t th is  is  re a lly  a m ista k e , w h ic h  

ought to  h a v e  been rem ed ied  u n d e r s. 85, b u t e ve n  if  th a t 

be so, th e  fa c t, th a t a  m ista k e  m ig h t be rem ed ied  u n d e r 

s. 35, is  no reaso n  w liy  th e  assessm ent sh o u ld  n o t be a lte re d  

un d er s. 34, if  th e  case fa lls  w ith in  th a t se ctio n . I  see no 

reason fo r su p p o sin g  th a t ss. 34  an d  3 5  a re  m u tu a lly  

e xclu siv e .

In my judgment, therefore, the learned Commissioner 
was right in answering the first question in the 
affirmative.

With regard to the second question,, the whole of the 
income of the assessee is derived from immoveable property.
But under a decree of this Court made on December 22,
1914, th e  incom e is  su b je c t to  c e rta in  m a in te n a n ce  a llo w 

ances in  fa v o u r o f w id o w s, w h o  a re  m em bers o f a jo in t 

fa m ily , a n d , in  m y  o p in io n , th o se  m a in te n a n ce  a llo w a n ce s 

are a ch arg e  on th e  p ro p e rty , b ecau se  th e  decree o f th e  

C o u rt d eclare s th a t th e  im m o ve a b le  j)ro |)e rty  b elo ng s to  th e  

re s id u a ry  legatee su b je c t to  th e  ab o vem en tio n e d  p a y m e n ts, 

th a t is  p a y m e n ts fo r m a in te n a n ce . T h e le a rn e d  C om m is

sio n e r to o k  th e  v ie w  th a t as th e  inco m e is  d e rive d  fro m  

im m o ve ab le  p ro p e rty , th e  o n ly  d ed u ctio n s w h ic h  ca n  be
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allow ed  a re  tlio se  sp e cifie d  in  s. 9, a n d  lie  is  o f o p iu io n j—  
CoMmssiosEE r ig iit ly , I t liiiik ,— ^tliat charg es o f th is  so rt do ii,ot fa ll 

In-c'omk-tas, w ith in  th e  langna,ge o f s. 9. B u t, in  m y  o p in io n , the 
answ er to  the le arn e d  C o m m issio n e r’s v ie w  is  to  he foiin,d, 

p. R. Na7k d ecisio n  o f th e  P r iv y  C o u n c il in  Bejoy Smgh
Semmontc. J. Budlmifia V. Commissioner of Incom e-tax, C a l c u t t a . T h eir 

L o rd sh ip s  th e re  w ere d e a lin g  w ith  a v e ry  s im ila r case, in  
w h ich  th e  assessee's incom e, d e riv a b le  in  p a rt from  

im m o ve ab le  p ro p e rty , w as su b je c t to  ch arg es in  fa v o u r of 

a  w id o w , an d  th e ir  L o rd sh ip s  h e ld  th a t a lth o u g h  those 
ch arg e s co u ld  not be d ed ucted  u n d e r s. 9, th e  question 
re a lly  w as w hether th e  in co m e  o f th e  assessee was 
the w hole incom e o f th e  im m o ve ab le  p ro p e rty , or the 
in co m e  o f th e  im m o veab le  p ro p e rty  less th e  d e d u c tio n , and 
th e y  h e ld  th a t th e  re a l incom e, w h ich  w a s lia b le  to  ta x , 
w as th e incom e su b je ct to  th e  d e d u ctio n s in  re sp e ct o f the 

charges. I  th in k  th a t th a t re a so n in g  a p p lie s  in  th is  case 
and th a t th e assessee ough t to  h a v e  b een assessed not to 

th e  fu ll am ount o f th e  incom e d e riv a b le  fro m  th e  im m ove
ab le  p ro p e rty , b u t to  th a t incom e less th e  R s . 7,200 

p a y a b le  fo r m ain ten an ce  a llo w an ce s.

I n  m y jud g m ent th e  second qu estio n  a lso  sh o u ld  be 

answ ered in  th e  a ffirm a tive .

]^oth qu estio n s w ill be answ ered in  th e  a ffirm a tiv e . No 
order as to  costs on e ith e r sid e.

B . J .  W adi A J, I  agree.

A tto rn e y  fox assessee ; M r. S , R. M irajkar.

A tto rn e y  fo r C o m m issio n e r : M r. E. F. Mulla, S o lic ito r 

to C e n tra l G o vern m en t a t B o m b ay.

Answers accordingly.
N .  K .  A .
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