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Per Ciiriam. The C o u rt a llo A v stte  a p p e a l a s a g a in st tlie  
resp o n d en ts N os. 1 to  6 so fa r  a s t lie  a lie n a tio n  o f A p ril 

H , 187 7 , is  c oi],c en iecl. I t  le co rcl s a fin d in g  on tlie firs t  issue 

tlm t tlio  tria l C o u rt lia s  ju r is d ic t io n  to  e n te rta in  t lie  su it in  
resp ect of th e  a lie n a tio n  o f A p r il 11, 1 8 7 7 , b u t no t in  

resp ect o f th e  a lie n a tio n  o f Ju n e  15 , 1891. T h e  decree o f 
t lia  lo w er C o u rt is  set asid e a n d  th e  su it is  rem an d ed  to  the 

lovv^er C o u rt fo r fu rth e r h e a rin g  an d  d isp o sa l in  acco rd an ce  
w ith  th is  fin d in g . T h e ie  w ill be no o rd er as to  th e  co sts o f 

th e  a p p e a l

BeGree set aside.

Y . V. D .

A P P E L L A T E  C P J M I N A L .

.Before S i r  J o h n  B e m im o n t , G M e f J u s t i c e ,  a n d  i l i n  J u s t ic e  N .  J .  W a d n t .

F fb n m .n j  2 s
EMPEROit r. NATHALAL VANMALI aIsd others (oexciinal AcctTSBi> No. 1 

AJiD O'MEKS— N o s .  2 , 3 , 4 , 6 , 7 , 9 a n d  ]0).-'*=

The Bombay Prcmnlion a f  Gambling Act {Bom. Act IV  o f  1887, a s  amended hij 
A(-t 1  v f  1 9 3 6 ) ,  s s .  (i and 7 —Raid—Seizure—Instrnmonts o f  rjmiing—Presumption— 

Pnterprcktfim.

£ti c o n s t r u in g  a  s e c t io n  o f  a  p c i ia l  A c t  w h ic h  c a s t s  u p o n  t h e  a c c u s e d  t h e  b u r d e n  

o f  p r o v in g  h is  in n o c e n c e  t h e  C o u r.t m u s t  a c t  s t r i c t ly .

A  I’c a d in g  o f  s . 7 of t h e  B o m b a y  P re v e n t io n ,  o f  G a m b l in g  A c t ,  1 8 8 7 , s h o w s  

t h a t  fciiere a r e  tw o  e v e n ts  o n  w h ic h  a  j j r e s u m p t io n  u n d e r  t h a t  s e c t i o n  a r i s e s .  T h e

* C r im in a l  A p p e a l  N o . 1 9 5  o f  1 9 3 8 .

S e c t io n  7 r u n s  a s  fo llo w s  :—

W h e n  a n y  i n s t r u n i e n t  o f  g a m m g  h a s  b e e n  s e iz e d  i n  a n y  h o u s e ,  r o o m  o r  p la c e  
e n t e r e d  u n d e r  s e c t io n  G o r  a b o u t  t h e  p e r s o n  o f  a n y  o n e  f o u n d  th e r e i n ,  a n d  i n  t h e  
e a se  of a n y  o th e r  th in g  s o  s e iz e d  if  t h e  c o u r t  i s  s a t i s i i e d  t h a t  t h e  P o l ic e  o f f ic e r  -w ho 
e n t e r e d  s u c h  h o u s e ,  r o o m  o r  p la c e  h a d  r e a s o n a b le  g r o u n d s  f o r  s u s p o c t iu g  t h a t  
th e  th in g  so  s e iz e d  w a s  a n  i n s t r u m e n t  of g a m in g ,  t h e  s e iz u r e  o f  s u c h  i n s t r u m e n t  
o r  th in g  s h a l l  b e  e v id e n c e ,  u n t i l  t h e  c o n t r a r y  i s  p r o v e d ,  t h a t  s u c h  h o u s e ,  r o o m  
o r  p la c e  i s  u s e d  a s  a  c o m m o n  g a m in g -h o u s e  a n d  th e  p e r s o n s  f o u n d  t h e r e i n  w e r e  
t lz e a  f i r e s e n t  f o r  th e  p u r p o s e  of g a m in g , a l t h o u g h  n o  g a m in g  w^as a c t u a l l y  seen , 
b y  t h e  M a g is tr a te  o r  t h e  P o lic e  O ffice r o r  b y  a n y  p e r s o n  a c t in g  u n d e r  t h e  a u t h o r i t y  
o f  e i t h e r  of t h e m .”



first event is -svheii auy instriiBsent of gaming Iiaa Ijeen seized in the house, room 1^39
or place eutei’ed undca’ cs. G or about the jierson of any person found thexein. Ejcpeeok

H ie occurrence of the second event requires tTS'o thiTigs to be proved, first that some-  ̂ v.
thing has been seised whieh is other than an instrument of gaming, and secondl3 ,̂ 
t'hat tlio police oifioer had reasonable grounds for saspeeting that the thing so seized 
was an instrument of gaming.

Accused JTos. 1 and 2 w ere iTierehanis, a ju l p artn ers in a Certain b u sin ess.

At about 9 p.m. of April 18, 1936, the police, raidedthpir business premisses. In the 
search that followed the raid, certain papers, account-books and otlier articles found 
there were attached- These accused along "with others having been prosecuted for 
ofiencos under as. 4 and 5 of tiio Bombay Prevention of Gambling Act, 1887 :—

Held, alSrming tho order of acquittal, that there 'vvas notMng to show that the 
business carried on by tlie accused in respect of cotton transactions differed from 
that normally carried on on the Stock Exchange.

Criminal Appeal b y  tlie Government of Boml)ay a g a in s t 

an  Older o f a c q u it t a l p a sse d  b y  G. H . G iig g a li,— S e ssio n s 
Ju d g e , A lim e d a b a d , s e ttin g  asid e  th e  o rd e r o f c o n v ic tio n  

a n d  sen tence m ade b y  I .  T . A lm a u la , C it y  M a g istra te , F ir s t  

C la ss, A lim e d a b a d .

G am in g .

N a t lia la l (a ccu se d  jSFo. 1 ) a n d  T lia k e rs i (a cc u se d  N o . 2) 
d id  b u sin e ss a t  A h n ie d a b a d  in  a lio u se  b e lo n g in g  to  a x^erson 
ca lle d  V is a t la l fro m  w liom . t lie y  lia d  ta k e n  it  on liir e .
A ccu se d  N o . 3  w as a  s e rv a n t o f a ccu se d  N o s. 1 a n d  2.

O n A p r il 18 , 19 36 , a t  a b o u t 9 p .m . t lie  p o lic e  ra id e d  tb e  

house. A t  th e  tim e  o f th e  r a id  a ccu se d  N o . 1 w as n o t p re s e n t.

A ccu se d  N o s. 2 to  10  w e re  p re se n t, a s a lso  tw o  b o y s . T h e  
p erso n s o f th o se  p re se n t w ere search e d . T w o  s lip s  o f p a p e r 
(E x h ib it  3 -A ) w ere a tta c h e d  fro m  th e  co a t-p o ck e t o f a ccu se d  

N o . S. N o te -b o o ks, d ia rie s , a n d  loo se p a p e rs w ere a lso  
a tta c h e d  fro m  th e  i>erso ns o f a ccu se d  N o s. 4, 6, 7, 8, 9 an d

10. A  n u m b e r o f a cco u n t-b o o k s a n d  n o te  b o o k s ly in g  
'upon a d esk w ere a lso  a tta c h e d . A ccu se d  N o . 2  w a s a t 

th e  tim e  re c e iv in g  te le p h o n e  m essages. A  Pan,ch to o k  th e  

re c e iv e r a n d  re c e iv e d  th e  telep h o n e  m essages, th e  S u b - 
In s p e c to r w ritin g  d o w n  th e  sam e.
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O n Ju n e  2 7. 1936, th e te n  accused  an d  th e  tw o  b o ys 
Y feie])ro seo uted  : accused  N o s. 1 a n d  2 fo r an  offence u n d e r 

s. 4: o£ th e  B o ]n b ay P re Y e n tio n  c f  G a m b lin g  A c t, 1887, 
an d  accused  N os. 3 to  12 fo r an offence u n d e r s. 5 o f th e  

A c t. T lie  co m p lain t ag ain st th e tw o  b o ys w as la te r w ith 

draw n.

T h e t r ia l M a g istra te  h e ld  th a t th e  a ccu sed  N o s. 1 a n d  2. 

used th e  house in  q u e stio n  as a  com m on g am in g  house 
an d  th a t th e y  h ad  used, a n d  h a d  o ccu p a tio n  of, th e  house. 
A s  re g a rd s th e  o th e r accused , he h e ld  th a t th e  offence u n d e r 

s. 5 w as p ro v e d  a g a in st th e  accu sed  oth er th a n  th e  a ccu sed  
N o s. 5 an d  8, lio ld in g  th a t th e y  w ere fo u n d  th e re  p re se n t 
fo r th e  p u rp o se  of gam ing. The accused  w ere a c c o rd n ig ly  
co n v ic te d  and sentenced excep t accused N os. 5 a n d  8 w ho 

w ere a cq u itte d .

On ap p eal, th e learned  Sessions Ju d g e  set asid e  th e  
o rd e r o f co n v ictio n  and sentence, o b servin g  as fo llo w s :—

“ Tlio uaturti of the business alleged to be lraii.srietfcl iii tins place is explaiiied 
l)y two witnesisos Jesubhai Girdhctlal and Parsliottam Kanji, Exliibitw 5 ;nul i) hi 
their (jX'amination-in-chief. It is alleged tbat gambling iii Araericaii futm-c.s 
t t 'n h - f u r a l s  and su tk i , trantiactioua of a ivagering ciiaraeter was done there. 
CTambling i)i American futures is said to be briefly as i’olloM'S. P»ates of cotton in 
tlie Ntnv" i'ovk market are cabled every day to Bombay and from Bombay 
to Ahmedabad. Gambler.s .speeolate on \vhat the rate will be on the nc2:t day and 
gamble on it. Por instance, if the rate to-day is ll-US cents jjer pound of cotton, 
the gambler may thiak that the rate will go down l̂ y 3 cents. So he will offer a bet 
an — If to-morrow’s rale is ll'-tiu he «'in.s ; otlicnvise lie loses. He may think 
that the rate will go up by 3 cents and offer a bet on -{- o. If to-mori'ow’t! rate is. 
11-71, he w ins; otherwise ho loses. For different numbers there arc different 
amounts of bets. Por instance according to Par.shottam for Not?. 1 to 7, the bet is 
12J ainias per u n it; for S to 9 it is  U) annas ; for 11 to 15 it is  7 ani\as ; the amount 
of bet goes on decreasing till it is half an anna per unit. The unit is 1,000 pice. If 
a gambler bets on Jvo. -h 5 for 10 units he will have to pay ID X  12ij- annas, i.e., 
Bs. 7-13-0 as stake money. If to-morrow the market rate rises by 5 cents, he wins 
1,000 X 10 xjice, i.e., Rs. 15G-4-0. That is gambling in American futures. Some
times gambling is done on the last digit only of the difference between the. closing 
figure of rates of two days irrespective of the rise or fall, If the number betted Oii.
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comes, the  gambler gets 8 times the- amount 
gambling ant-faraks in  American fiuure -̂'.

of tlie bet. That is .-’aid to he 1939

Ehpeboe
V.

NA'rnAt.Ai,.
Yak.mam

Hert' iu the present case the evicleiu-e is that the ticeused liavi? no godow n ; no 
deliveiy is proved in any instance. Further there is th(̂  Avorthle.ss and unreliable 
evidence of -witnesses like Jesu and I\irshott:i,m wlio saj" tliat dufht transactions of 
a v.-ageriug character arc done by the accused. Even they turn round and say that 
they ha\e no porsonal laiowiedge. In, not even one instance out of hundreds of 
tran.iaetions done by the accused is there evidence to show that the paxlies did not 
intend to take or give delivery cf goods. It is not pt.ssible tc- hohl on such materials 
that the transactions are of a wagering character. Further Exhibit 3-A— the bigger 
elip—shows that the transactions are not aiitcinatically ch>ŝ -d on any day— but axe 
carred forward. That would raise a presumption againsit the transactions being of 
a wagering character. Vide Emp. v. Thawarmal Jiiipchmul, 31 B. L. E. 1S8. His 
Lordship Justice Baker observed in the abovementioned case ‘ I must however say 
that from tlie date of the resolution regarding carrying o\ei' contracts coming into  
force the matters bear a diii’erent aspect aiid from that date the operations of tht; 
a-ssociation ^vould be prinia fa d e —legitim ate unless it  was shown that the resolu
tion was camouflage and not intended to be acted upon.’ ”

T h e  G o v e rn m e n t o f B o m b a y  a p p e a le d .

li. A. JaJiagirdar, G o v e rm n e iit P le a d e r, fo r th e  C ro w n .

G. N. Tliahor, w ith  Jliaveri & Co. a n d  F . N. Clihatmqmii, 
fo r a ccu se d  I^ o s. 1 to  4, 6 a n d  7.

B. G. Thahor, fo r a ccu se d  JSTo. 7 .

M . H. Vahil, fo r a ccu se d  N o . 9.

F . N. CliJmtrafati, (a p p o in te d ), fo r a ccu se d  N o . 10.

Beaumokt C. J .  T h is  is  a n  a p p e a l b y  th e  G o ve rn m e n t 

o f B o m b a y  a g a in st th e  a c q u it t a l o f th e  a ccu se d  in  a p p e a l 

b y  th e  S essio n s Ju d g e  o f A h in e d a b a d  o f offences n n d e r 
ss. 4  a n d  5 o f th e  B o m b a y  P re v e n tio n  o f G a m b lin g  

A c t 3  8 8 7, fo r w h ic h  th e y  h a d  b e e n  co n v icte d  a n d  sen tenced  
b y  th e  t r ia l M a g istra te .

A c c u se d  N o s. 1 a n d  2 a re  p a rtn e rs  in  b u sin e ss. A ccu se d  
N o . 3 is  t h e ir  s e rv a n t, a n d  th e  o th e r a ccu se d  a re  c o n stitu e n ts.



^  O n A p iil 18, 1936, th e  p o lice  ra id e d  th e  b u sin e ss p re m ise s o f
Empeeok accused  N os. 1 a n d  2, w h ic h  p re m ise s are  s itu a te  opposite

th e  A m e rica n  C o tto n  E x c h a n g e  o f A h in e d a b a d . In  the 
Yanmal i c e rta in  books a n d  d o cu m e n ts w ere seized , a rid  it  is

Bemmirni c. J.gQo-gested th a t th o se b o o ks a n d  d o cu m ents a re  in stru m e n ts 

o f gam ing, an d , th e re fo re , sin ce  th e  ra id  to o k  p la c e  u n d e r 
s. 6 o f th e  A ct, a p re su m p tio n  a rise s u n d e r s. 7 t h a t  the 

p rem ises ra id e d  w ere u sed  as a com m on g am in g-house. 
T he d ocum ents seized, h o w ever, are  n o t on th e  face  of 

them  in stru m e n ts o f gam ing, a n d  th e le arn e d  G o ve rn m en t 
P le a d e r, th erefo re, re lie s  p a rt ic u la r ly  on th e  w o rd s w hicJi 
w ere ad d ed  to  s, 7 b y  a n  am endm ent in  19 36 ,

S ectio n  7 , as am ended, p ro v id e s th a t in  c e rta in  e ve iits 
th e  house, room  or p la c e  ra id e d  u n d e r s. 6 s h a ll be p re su m ed  
to  be u sed  as a com m on gam ing-house u n til th e  c o n tra ry  
is  p ro ve d . N ow , th e re  a re  tw o. e ve n ts, as I re a d  th e  se ctio n , 
on w hich th a t p re su m p tio n  arise s. T h e  firs t  e ve n t is  w hen 
a n y  in stru m e n t o f gam ing h as been seized  in  th e  house, 
room  or p lace  entered u n d e r s. 6 or a b o u t th e  p e rso n  of 
a n y  one fo u n d  th e re in . T h e re  is  no p a rt ic u la r  d iffic u lty  
in  d eterm in in g  w hen th a t e ve n t o ccu rs. A ll t h a t  th e  C o u rt 
has to  do is  to  see w h e th e r th e  docum ents a n d  t ilin g s  fo u n d  

in  th e  house ra id e d  fa ll w ith in  th e  d e fin itio n  o f in s trim ie n ts  
o f gam ing ” . I f  th e y  do, th e n  th e  p re su m p tio n  arises. 
The other event is  m ore d iffic u lt to  d eterm ine. I t  is  w orded 
in  th is  w ay : “  A n d  in  th e  case o f a n y  other th in g  so se iz e d  

— (th a t m ust m ean a n y  th in g  o th er th a n  a n  in s tru m e n t o f 
gam in g)— ' ’ if  the C o u rt is  sa tisfie d  th a t th e  p o lic e  officer 

w ho entered such house, room  or p la ce  h a d  re a so n a b le  
gro und s fo r susp ectin g  th a t th e  th in g  so seized  w as a n  in s t ru 

m ent o f gam ing th en  th e  seizu re  leads to  th e  p re su m p tio n . 
So th a t the occurrence o f th a t e ve n t re q u ire s tw o  th in g s 

to  b e p ro ved , firs t, th a t som ething has b een seized , w h ic h  
is  other th a n  an  in stru m e n t o f gam ing, a n d , se co n d ly , th a t 

th e  p o lice-o fficer h ad  reason able g ro u n d s fo r su sp e ctin g  
th a t th e  th in g  so seized w as an in stru m e n t o f g am in g . W h e u
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tlie se  tw o tilin g s  are p ro v e d , th e n  t lie  C o u rt m u st p re su m e  
t lia t  t lie  lio iise , wliicli lias been entered, w as used  as E:.ip,Er,op. 

a common gamiiig-lLOuse u n til the c o n tra ry  is  p ro v e d . B u t  NATJi-vLAi. 
obviously if t lie  o n ly  evidence o f the house b e in g  used  as 
a common gaming-house lies in  the seizu re  in  the house Beannm)t c. j. 
of something which is  in  fa c t no t a n  in stru m e n t o f gaming, 
alth o u g h  the p o h ce -o fiice r h a d  reasonable g ro u n d s for 
suspecting th a t it w as a n  in stru m e n t o f gam ing, then there 
is  no oAddence o f such  user an d  the p re su m p tio n  is  rebutted.
I t  seem s to  m e th a t th e  p re su m p tio n  a ris in g  in  t lie  second 
event sp ecified  in  s. 7 m u st a lw a y s be s till-b o rn  because 
it  is  re b u tte d  b y  p ro o f o f th e  v e ry  e ve n t w h ic h  g iv e s it  
b irth , n a n ie l}’", seizu re  o f so m eth in g  o th e r th a n  a n  in stru m e n t 
o f gam ing. T h e le a rn e d  G o v e riiiiie iifc  P le a d e r sa }’ s th a t th a t 
co n stru ctio n  red uces th e  am endm ent o f th e  i\.c t to  a  n u lh ty , 
and th a t w h a t th e  sectio n  re a lly  m eans is  th a t w here th e re  
is  fo u n d  iu  a ra id  an  rn strm n e n t o f gam ing, or som ething  

w h ich  is  re a so n a b ly  su sp ected  to  b e a n  in stru m e n t o f g am in g , 
thoug h it  ca n n o t be d e fin ite ly  p ro v e d  to  b e so , th e n  th e  
p re su m p tio n  a rise s, and  th e  b u rd e n  is  th ro w n  u p o n  th e  
accused to  p ro v e  th a t th e  su sp ected  th in g  is  n o t a n  in s tru 
m ent o f gam in g. T h a t, no d o u b t, w o u ld  b e a  reaso n ab le  
co n stru ctio n  to  be p la c e d  u p o n  th e  sectio n , i f  th e  la n g u a g e  
so p e rm itte d . B u t in  c o n stru in g  a se ctio n  o f a  p e n a l A c t, 
w h ich  casts upon th e  accu se d  th e  b u rd e n  o f p ro v in g  h is  
inno cence, th e  C o u rt m u st a c t s t r ic t ly , an d  it  seem s to  m e 

tb a t it  is  im p o ssib le , re a d in g  th e  lan g uag e o f th e  se ctio n  
acco rd in g  to  its  o rd in a ry  a n d  n a tu ra l m e an in g , to  g ive  to  

th e sectio n  th e  m eaning  fo r w h ic h  th e  le arn e d  G o vernm en t 
P le a d e r co nten ds. I  th in k  th a t w h a t 1 h a v e  c a lle d  th e  
second e ve n t can  o n ly  a rise , on th e  lan g uag e used, w hen 
it  is  p ro v e d  th a t th e  th in g  w h ic h  w as fo u n d  in  th e  house 
ra id e d  w as n o t a n  in stru m e n t o f g am in g .; an d , as I  h a ve  
p o in te d  o u t, d ire c tly  y o u  p ro v e  th a t, y o u  d e stro y  th e  
e v id e n tia l v a lu e  o f th e  th in g  fo u n d . So th a t, in  m y  o p in io n , 
in  t h is  case in  o rd e r to  b rin g  in to  pla,y th e  p re su m p tio n
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un d er s. 7 it  m ust be p ro v e d  t lia t  the th in g s seized  in  tlie  
Ekperise xaid  w ere in stru m e n ts o f gam ing.

One docum ent, w h ich  w as f?eized, a n d  w h ic h  w as v e ry  
cr_ j  m uch re lie d  up o n , is  E x h ib it  3 -A , w h ic h  co n siste d  o f tw o 

docm nents. T h e  firs t  one is  a sh o rt d o cu m en t, cca ita in in g  
ce rta in  fig u re s, w h ic h .in  them selvef? are  u n in te llig ib le . Tw o 
witnej:;ses Avere ca lle d ,— -e x h ib it 5 an d  e x h ib it  6 — , who 
p u rp o rte d  to  e x p la in  w h a t th a t docum ent m eans. G e n e ra lly  
sp e a k in g , I  th in k  it  is  no t p e rm issib le  to  c a ll a w itn e ss to 
e x p la in  to  th e  C o u rt w h at a docum ent m eans, u n le ss  such  
a w itn e ss is  an  e xp e rt u n d e r th e  E v id e n c e  A ct. I t  is  fo r the 
C o u rt to  a sce rta in  w h at th e  docum ent m eans, th o u g h  no 

d o u b t a w itn e ss m ay suggest m ethod s b y  w h ic h  a n  in te llig e n t 
m eaning  can  be g iv e n  to  th e in stru m e n t. H o w e v e r, the 

c ritic is m  m a in ly  re lie d  up o n  a g a in st b o th  th ese w itn e sse s is 
th a t th e y  are o b v io u sly  v e ry  u n re lia b le . T h e ir n am es w ere 
no t m entio ned  in  th e  co m p la in t, a n d  th e y  w^ere n o t ca lle d  
as w itn esses u n til m an y  m o n th s a fte r th e  r a id , I n  e x a m in a 

tio n -in -c h ie f th e y  g ave e vid e n ce , w h ic h  no d o u b t su p p o rte d  
th e  p ro se cu tio n  case, b ecause th e y  sa id  th a t th e y  h a d  entered 

in to  p u re ly  gam bling tra n sa ctio n s in  A m e ric a n  fu tu re s, 
b u t in  cro ss-e xam in atio n  th e y  w ent b a ck  up o n  t h e ir  e'vidence 

e n tire ly . The p ro secu tio n  th e o ry  is  th a t th e  w itnesses h ad  
been got at b y  the accused, w ho are said  to  be w e a lth y  
persons. O n the o th e r h an d , th e  th e o ry  o f th e  a ccu se d  is 
th a t the w itnesses had  been got at in  th e  firs t  in sta n c e  b y  

the p o lice, and it  w as o n ly  in  cro ss-e xa m in a tio n  th a t th e y  
repented o f th e ir w ays an d  to ld  the tru th . A t  a n y  rate, 

w itnesses o f th a t n atu re , w ho are b ro ug h t fo rw a rd  a fte r 
a co nsiderable in te rv a l o f tim e, cannot be re lie d  u p o n  v e ry  

fa r, and I  th in k  the learned  Sessions Ju d g e  w as rig h t in  
sayin g  th a t th e ir evidence co uld  not be accepted as su ffic ie n t 
to fo and  a co n victio n .

A p a rt from  th a t evid en ce, th e re  is  re a lly  no e v id e n c e  o f 
p in e  g am b ling  in  A m e ric a n  fu tu re s. T h e re  is  a g re a t d.eal
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of eT ideiicG  th a t t lie  accu se d  -were d o in g  b u sin e ss in  co tto n , 
both in  f iit iir e s  a n d  in  o p tio n s, a n d  it  is  su g g e ste d ,— a n d  Iv îpeeoe 

indeed a d m itte d — , th a t th e y  n e v e r in  fa c t g a v e  o r to o k  Xathalal 
d e liv e ry  o f a n y  b ales o f c o tto n  ; b u t th e  ru le s  o f th e   ̂AmiAi.! 

A m e rica n  C o tto n  E x c h a n g e , w h ic h  th e  accu sed  s a y  th a t o. j.
th e y  o}>eiate iin d e r, p ro h ib it  a tra n s a c tio n  w here no 
d e liv e ry  is  g iv e n  or co n te m p la te d , an d  th e  cases sh ow  th a t 
if  d e liv e ry  is 'g iv e n  or co n te m p la te d , th e  tra n s a c tio n  is  n o t 

a  p u re ly  g a m b lin g  tra n s a c tio n , a lth o u g h  one kn o w s v e ry  
w e ll th a t  in  p ra c tic e  in  m ost o f th ese cases d e a lin g  in  

fu tirre s a n d  o p tio n s no d e liv e ry  is  in  p o in t o f fa c t  e ve r 
ta k e n  o r co n te m p late d .

B u t th e  a c c o u n ts  o f th e  a cc u se d , w h ic h  a re  p u t in  fo r 
e xam p le , o f d ealin g s b y  a ccu se d  N o s. 1 a n d  2 w ith  accused  

^ o s . 4:, 6, 7 and, 9, seem  to  b e o rd in a ry  a cco u n ts, w h ic h  one 
w o u ld  e x p e c t in  d e a lin g s o f t h is  n a tu re . T h e y  sh ow  th e  
b a le s p u rch a se d  a n d  th e  b a le s sold . S om etim es th e  
tra n s a c tio n  is  a p u re ly  fu tu re  tra n s a c tio n , som etim es it  is  

teji or mandi, or teji mandi ; a n d  Avhere it  is  a case o f 
o p tio n , th e  co m m issio n  is  sh o w n, i f  no  tra n s a c tio n  re su lte d , 

t h a t  is  to  sa y  i f  th e  o p tio n  w as n o t e xe rcise d . I f  it  w as 
e xe rcise d , th e  p ric e  is  sh o w n, a n d  on th e  o th e r sid e o f th e  
a cc o u n t a re  sh o w n  th e  cro ss c o n tra c ts. T h e re  w ere w e e k ly  
se ttle m e n ts, th a t is  to  sa y  se ttle m e n ts b efo re th e  due d ate 
u n d e r th e  c o n tra c t, a n d  it  is  sug g ested  th a t a s u n d e r th o se 
w e e k ly  se ttle m e n ts th e  a cco u n ts w ere clo sed , th e  tra n s a c 
tio n  m u st h a v e  b een p u re  g a m b lin g  w h ic h  h a d  no re la tio n  
to  d e liv e ry  on th e  d u e  d ate. B u t  as fa r  a s I  ca n  see, th e  

a c c o u n ts a re  o n ly  clo se d  a t  th e  e n d  o f th e  w eek w h ere th e  
b a le s p u rc h a se d  a n d  so ld  t a lly . I n  th a t e v e n t, o f course, 
th e re  is  n o  q u e stio n  o f a n y  d e liv e ry , b ecause th e  c o n stitu e n t 
h a s b o u g h t a n d  so ld  th e  sam e n u m b e r o f bales., a n d  it  is  o n ly  

a q u e stio n  o f p a y in g  o r re c e iv in g  d iffe re n ce s. B u t w here 
th e  b a le s do n o t t a lly , th e  o u tsta n d in g  b ales a re  ca rrie d  o ve r, 

an d , a t a n y  ra te , th e o re tic a lly  th e y  w o u ld  go on bein g  c a rrie d  
o ve r u n t il th e  due d a te  w h e n  th e  tra n s a c tio n  o f sale  or
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p u rch a se  w o uld  lia v e  to  b e ])u t tlix o u g h . T h e re  is  u o tliin g , 
empekok i l l  m y  o p in io n , to  show  th a t th e  b u sin e ss c a rr ie d  o n  bj^ these

Nawala'l accused in  resp ect o f th e se  c o tto n  tra n s a c tio n s  d iffe rs  fro m
ca rrie d  on on th e  S tociv E x c h a n g e .

Seam nont C. J . i i i ^
I  th in k , th e re to re, th a t th e  a p p e a l o i C lo ve in m e n t 

fa ils .

A c c o u n t b o o ks, p a p e rs  an d  th in g s  se ize d  to  be re tu rn e d  

to  th e  accused .

J .  W a d ia  J .  T h e  case o f th e  p ro se c u tio n  w a s th a t 

accu sed  N o s. 1 an d  2 w ere c a rry in g  on g a m b lin g  in  A m e ric a n  
fu tu re s  an d  in  ( .m l- fa m k  a n d  t&ji m oM di tra n s a c tio n s  on a 
la rg e  scale . T h a t b e in g  th e ir case, it  is  s u rp ris in g  th a t 
th e y  sh o u ld  h a ve  been a b le  to  a d d u ce  so lit t le  e v id e n ce  to
su p p o rt th e ir  a lle g a tio n s, In  th e  co m p la in t f ir s t  m ade
o n ly  th re e  w itnesses Avero m e n tio n ed , tw o o f th e m  b e in g  th e  
p o lic e  >S ub-Iiisp ector a n d  a p a n ch a , a n d  th e  t h ir d  b e in g  one 
B o .b u lal, a m an w ho h a d  been fo r a sh o rt tim e  a c le rk  in  th e  

office o f accused  N os. 1 a n d  2. T h e  e vid e n ce  o f th e se  th re e  
w itnesses co u ld  not p o ssib ly  h a v e  e sta b lish e d  th e  ca se  fo r 
th e  p ro se cu tio n . T he tw o  w itn esses on w hom  th e y  p r in c i
p a lly  re lie d , P u rsh o tta n i, e x h ib it 6, an d  Ja s u b h a i, e x h ib it  5, 
w ere b o th  p ro d u ce d  a t a v e ry  la te  stage.

"W ith regard to  th e  a lle g ed  deahngs in  anh-famh, t lie re  is  
no evid en ce a t a ll. W ith  reg ard  to  th e  g a m b lin g  in  

x to e rica n  fu tu re s, the o n ly  d ocum ent on w h ich  th e  p ro se c u 
tio n  re lie s is  a sm a ll s lip , e x h ib it 3 -A . co n ta in in g  a few  

p e n cil figm ’ es. B y  th em selves th e  fig u re s a re  u n in te llig ib le  
and  do not n e ce ssa rily  show  th a t th e y  re la te  to  a n y  ille g a l 
tra n sa ctio n s. A ccu se d  N o . 1 is  th e  ch a irm a n  o f th e  
A m e rican  C otto n E xch a n g e . H e  h a s a lso  a c lo th  shop. 
T h ere is  n o th in g  im p o ssib le  in  docum ents b e in g  fo u n d  in  

h is  shop w h ich  m ig h t ap p ear u n in te lH g ib le  to  stra n g e rs, 
and th e  m ere fa ct, th e re fo re , th a t th e  fig u re s on E x h ib it  3 -A  
are  n o t e a sily  in te llig ib le  w o u ld  be no reaso n  fo r su sp e c tin g
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tlie accused. I f  th e  tAA'O w itn e sse s on w hom  fclie p ro se cu - 
t io n  rely for show ing  th a t e x h ib it  3 -A  re la te d  to  d e a lin g s in  Empeeoe
Ai)ieiican fu tu re s  h a d  been reliab le., it  c o u ld  h a v e  been Kathalal
said th a t th e  p ro se cu tio n  h a d  succeeded in  sh o w in g  th a t 1_1_' 
e x h ib it 3 -A  re fe rre d  to  d e a lin g s in  A m e rica n  fu tu re s . B u t 
these tw o w itn e sses a re  o b v io u sly  a b so lu te ly  u n tru s tw o rth y  
Yvitnesses. E x h ib it  6, Ja s u b h a i, w^as firs t  e xam in ed .
M te r p a rt  o f h is  e x a n iin a tio n -in -c h ie f h ad  been co n clu d e d , 
he d isa]3p eared  an d  co u ld  o n ly  be p ro d u ce d  a g a in  in  C o u rt 
on a w a rra n t. H e  m ad e se rio u s a lle g a tio n s th a t th e  p o lice  
h ad  been b rin g in g  p re ssu re  to  b e a r u p o n  h im  to  depose 

a g a in st th e  accu sed , an d  in  th e  cro ss-e x a m in a tio n  he w ent 
b a ck  on e v e ry th in g  w h ic h  he h ad  deposed a g a in st th e  

accu se d  in  e x a n iin a tio n -in -c h ie f, an d  sa id  th a t w h a t h e h ad  
stated  w ith  re g a rd  to  th e  d e a lin g s ca rrie d  on b y  accu sed  
N os. 1 a n d  2 w ith  th e  o th e r a ccu se d  w as n o t b ased  on h is  

ow n kn o w le d g e  at a ll. W h e n  t h is  w itn e ss fa ile d , th e  
p ro se cu tio n  p ro d u ce d  a n o th e r w itn e ss P u rsh o tta m , e x h ib it  

6. P u rsh o tta m  u n d o u b te d ly  sa id  in  h is  e x a m in a tio n -in - 
c h ie f t h a t  he w as p e rs o n a lly  a c q u a in te d  w ith  th e  tra n s a c 

tio n s w h ic h  the accu se d  w e re  c a rry in g  on a n d  th a t th ose 

tra n sa c tio n s  w ere o£ a g a m b lin g  n a tu re . B u t  he a g a in  in  

h is  cro ss-e x a m in a tio n  w ent b a c k  e n tire ly  o n  w h a t h e  h a d  

sta te d  in  h is  exam  in  at io n -in -c h ie f a n d  d iscla n n e d  a n y  

p e rso n a l kn o w le d g e  w ith  re g a rd  to  th e  tra n s a c tio n s  ca rrie d , 

on b y  a ccu se d  K o s. 1 a n d  2. I t  w o u ld  b e  im p o ssib le  to  

c o n v ic t th e  accused  on e v id e n ce  o f w itn e sse s su ch  as th e se  ; 

an d  i f  th e  e vid e n ce  o f th e se  tw o  w itn e sses is  d isre g a rd e d , 

th e re  is  n o th in g  w h a te v e r in  th e  p ro se c u tio n  e vid e n ce  to  

show  th a t e x h ib it 3 -A  re fe rre d  to  a n y  tra n s a c tio n s  o f a 

w a g e rin g  n a tu re , o r th a t a ccu se d  N o s. 1 a n d  2 h a d  a n y th in g  

to  do w ith  e x h ib it  3 -A , w h ich  w as fo u n d  in  th e  p o ck e t o f 

accused  N o . 3 , a n d  w h ic h  m a y  c o n c e iv a b ly  h a v e  n o th in g  to  

do w ith  th e  b u s in e s s  w h ic h  a ccu se d  N o s, I  an d  2  w ere 

c a rry in g  on.
Mo-mBk Ja,2—4
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™  A large mmiber of account books liave been p?<:odiiced to 
Emperor sliow tliat teji 'mcmdi ti’aiisactioiis Avere carried on on tlie 
nathalal premises,, that in tliese transactions there was absohitely 
Tm m  intention of either giving or taking delivery, and that 

N. .7. Wndiu j .  transactions were of a purely wagering nature. Here, 
again, the account books themselves do not necessarily 
suggest that the transactions were of a w'agering nature. 
They are capable of the interpretation which, the accused 
urge, should be put upon them, that they were ordinaiy 
transactions carried on under the rules of the American 
Cotton Exchange, of which accused No. 1 was admittedly 
the Chairman, and were expressly carried on under the 
condition imposed by those rules that deliveries were to be 
given or taken. Accused Ko. 1 in his statement said that 
deliveries were intended to be given or taken. I t  is true 
that all the other accused in their statements have said that 
deliveries were not actually given or taken. But the mere 
fact that deliveries were never given or taken would not 
show that both parties to the transactious had stipulated 
that deliveries were never to be given or demanded. Apart 
from the evidence of the two witnesses whom I have referred 
to, and who are clearly unreliable, there is nothing to 
show that deliveries would not have been given even in 
oases where they were demanded.

The only other witness whom the prosecution examined 
on this point is Babulal, a clerk of accused Nos. 1 and 2, 
who said that the business carried on by accused No. 1 
in the shop which was raided by the police was a cotton 
brokerage business in connection with the American Cotton 
Exchange. To that extent he supports the statement 
made by accused No. 1 that the business, which is referred 
to in the account books which have been produced in the 
case, was business done in connection with the American 
Cotton Exchange and under its rules. With regard to 
delivery all that the witness said was that he did not know 
if delivery of cotton, was given. But that by itself would
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not be su ffic ie n t to  ^ iio w  t lia t  b o tli XJa-rties to  t lie  tra n sa c -
t io iis  i l l  eA’ e ry  case co n te m p late d  t lia t  d e liv e ry  sh o u ld  Empeeok

iie it lie r  b e g iv e n  o r ta k e n . Nathalm.
V a n m a x i

Tlie proseciitioii evidence feils to establisli any case /,
against tlie accused iind.er s. 4 or 5. I  agree, therefore, that 
tlie appeal must be digmissed.

A-jypcal dimrdssed.
Y . V. D.

Bom. BOMBAY SERIES U5

O E I G I N A L  C I V I L .

Befui'd Sir Johu Beatiiiioid, Chief JustiGe, and H r. Justice B, J. W aiia.

THE COMMISBIONER OP INCOME-TAX, BOMBAY PRESIDENCY, SIND 1939 
AND BALUCHISTAN, b e fe eo k  v . D. E. NAIK, A ssessee .*  i»/«rcA 20

Indian Incomc-kix Art (X I  of 1922), ss. 9, 34, and 35—Assessment
cotnplalcd—Titx pitid—-WheiJie.r can be reopmed—hwouia arising from jtrofcrly—
Allowable deductions— Widow’s maintenance charge o/i frojjerly— Wkeikcr allowable 
to deter7)i inc tacacbh income.

An assessment cannot, on payment of the tax assessed. Ijo said to liave become 
tiuai and couelusive if the tim e  limited mxder s. 34 or 35 for altering an asseBsment 
has not expired.

The wordfi “ If for any reasoii the asaesfiuientis too low ” in s. 34 are wide enongli 
to cover a mistake in tho assessment which has arisen hy xeasoii of a mistake of law 
and would enable tho conimiasioner to reopen the assessment.

Where the income of an asseBseo (not being a joint Hindu family) is derived from 
immoveable property %vhich is charged with the payment of maintenance 
allowances, altho'Jgh the only deductions pennissible in  respect of the property are 
those specified in s. 9 of the Income-tax Act yet in arriving at the taxable xjicome 
the inaintc'nance allow anees shovild be dedncted,

Bejoy Singh Dudhiria v. Commissioner of Income followed.

* Civil Reference No. IS of 1038. „

(1933) 33 Bom . L. B . 811.


