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i;)3s t l i e i e  b e i n g  c o n f l i c t i n g  d e c i s i o n s  o f  C o u r t s  o f  c o - o r d i n a t e  

S amhev j u r i s d i c t io n ,  w e  a r e  e n t i t l e d  t o  a d o p t  o u r  o w n  v i e w .  I n

ivKr&fii..4 o p in io n  t h e  a b s e n c e  o f  a t t a c l m i e n t  d i d  n o t  v i t i a t e  t h e

s a le  f o r  t l i e  r e a s o n s  w l i i c l i  I  l i a v e  a l r e a d y  g i v e n .

Bmnmmi c. J. B o t l i  a p p e a l s  f a i l  a n d  m u s t  b e  d i s m i s s e d  w i t l i  c o s t s .

Lokur. J. I  a.gree and have notliing to a d d .

A ffea ls  (lis missed.
Y . v. D .

APPELLATE CIVIL.

Janwiry Iti

Before Sir John Seauinoni, Chief J i i s i i c e ,  and 2 I j\  J  nstice Lokur.

■WAWU.DEO VISHNU DESHPANDE (oki:c,inal P la ijttiff) , A t-pellaot v. PANI>Tj 
VITHL" YABAV akb othehs (o rig inal D efendants), E,espob-deots.-

B o m b a y  B e r a d l t f f r y  O ffice s  A c t  { B o n i .  A d  1 1 1  o f  1 8 7 4 .), s s . 9 ,  1 1 — A l i e n a t i o n s  ] ) r io r

a n d  s n b m i m n t—V a l i d i t y — S u i t  to  r e c o v e r  ^ w s s e s s io n  a f te r  a l i e n o r 's  d e a th — S e v e n u e

O Jft-ceys o rd e r—E f fe c t— J w i s d i c i i o n  o f  C i v i l  C o u r t— B o m b a y  B e v e n m e  J u r i s d i c i i o n

Aei (X of 1S76), s. 4 (a).

The laud ia suit was a Desjlipande imian land belonging to the appellant’is family, 
Tn 1868, the appellant's father mortgaged with possession its middie half to 
respondent’s ancestor. Siihseqnently, tliat is, in 1877, the appellant’s father 
exectited in favour of the mortgagee a mirnspatra in consideration of the amount due 
on the mortgage of 1868 and of a certain araonnt paid, in cash. In 1891, the father 
mortgaged in favour of respondent’s ancestors the remaining half of the laud.

After the death of tlie appellant’s father in 1922, the appellant applied to 
the As&i.-3tant Collector to have the alienj^tions declared null and void and to have 
the land restored to him. The Revenue Officer refused to set the alienation of 1877 
asid.e, lint he set aside the alienation of 1891, oidermg the respondentf to pay full 
rent to the apixOlant instead of restoring possession to him.

In. a suit bjT the appellant to recover possession of tJie land from the respondents 
it was objected that the s\iit was barred under s. 4 («) of the Bombay Eovenue 
Jurlsdietion Act, 1876 :—

H e ld , that the Court had jurisdiction to consider A\^hether the alienation of 1877 
was valid or not, but had no jurisdiction to consider the validity of the alienation 
of 1S91.

The ratio decidendi in Daltatraya KesJim v. Tulnram explained.

* r irst Appeal No. 328 of 1936.
(1920) 45 Bom. 1141, i?. b.
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F irst Appeal from t lie  d e c isio n  of V . R. C lia ii'b a l, F ir s t  

O lass )S nb ordinate Ju d g e . S a ta ra , in  C iv il S u it No. 1 4 7 5  o f  Wssudeo
^  ' V lS H S !U

1934.
P axou

S u it to  re co v e r p o sse ssio n  o f la n d .

T lie  m a te ria l fa c ts  a.ppear su f6 .cie n tly  fro m  t lie  ju d g m e n t.

B. N . Gohhrde, with iff. G. CJiitale, for tlie appellant.

K . N . DJiaraj), fo r re sp o n d e n ts N o s. 1 to  3  a n d  6.

L o k u r  J .  T h is  is  an  a p p e a l fro m  a decree p a sse d  b y  th e  

F ir s t  C la ss S u b o rd in a te  Ju d g e  o f S a ta ra , d is m is s in g  th e  

a p p e lla n t's  s u it  on th e  x^ re lim in a ry  g ro u n d  t h a t  it  is  b a rre d  

m rder th e  t h ird  p a ra g ra p h  o f s. 4 (a) o f th e  B o m b a y  

S e v e n u e  Ju riB d ic tio n  A c t, 18 76 .

The land in th e  suit, S iw v e y  No. 4 75 , is Deshpande watcm  
land belonging to the appellant’s family. The appellant’s 
father V is h n u  mortgaged the middle half of the land with 
possession to the defendants’ ancestor Subhana for Rs. 300 
in  1868. Subsequently in 1 8 7 7  Vishnu passed a mirasjpatra 
in favour of the mortgagee in consideration of a premium 
of Rs. 50 0  w h ic h  was made up of Rs. 300 due under the 
mortgage of 1868 and Rs. 2 0 0  paid in cash. The remaining 
half portion of the land was subsequently mortgaged by 
the plaintiff’s father to the defendants’ ancestors in 1891 
for Rs. 1,600, and thus the defendants’ family came to be in 
possession of the entire survey number. Vishnu having 
died in 1922, and the defendants being strangers to the 
watan, the plaintiff made an application to the Assistant 
Collector to have the alienations declared null and void and 
the land restored to  his possession. The Assistant Collec­
tor, after hearing the parties, thought that as the alienation

MO-111 B k Ja  2— Za

Bom. BOMBAY SERIES 429



X̂ohiit' J.

the m id d le  h a lf o f S u rv e y  N o . 4 75  w as x^rior to  t lie  p a s- 
W-AsirBEi.- sing o f th e  A Vataii A c t, it  w as in  liis  d is c re tio n  to  o rd er 

re sto ra tio n  u n d e r s. 9 o f th e  A ct,, a n d  in  h is  d is c re tio n  he 

refused  to  pass a n  o rd er o f re s to ra tio n  in  re sp e ct o f th a t 
p o rtio n  o f th e  la n d . B u t as re g a rd s th e  o th e r h a lf  o f th e  
su rv e y  num b er, he d eclare d  th e  a lie n a tio n  m ill a n d  v o id  
un d er s. l i  o f th e  W a ta n  A c t, a n d  in ste a d  o f re s to rin g  its  
])O ssession to  the p la in tiff, he o rd ered  th e  d e fe n d a n ts to  
p a v f n ll re n t to  th e  p la in t iff  u n d e r s. 11-A re a d  w ith  s. 9 
c l. (2 ) o f th e  A c t. T h e  p la in t iff  th e re a fte r file d  th is  s u it  to  

h a v e  a ll th e  a lie n a tio n s set asid e a n d  th e  e n tire  la n d  re sto re d  
to  h is  possession. T h e lo w er C o u rt h e ld  th a t th e  s u it w as 

b a rre d  u n d e r ,s. 4 (a) o f th e  B o m b a y  R e v e n u e  J u r ir id ic t io ii 

A c t, 18 76 , a n d  d ism issed  it.

I t  is conceded in this Court that, so far as the alienation 
of 1891 is concerned, the Assistant Collector did pass an 
order under section 11-A of the Watan Act, and, therefore, 
the Civil Court has no ] urisdiction to entertain a suit to set 
aside or avoid that order. The appeal is, therefore, pressed 
with regard to the alienation of the middle half of Survey 
No. 475 onty. So far as that portion of the land is 
concerned, the Assistant Collector observed:

“ Tile first aliei^atiou of the central half of the land heiiig prior to the passing of 
the Watan Act, i.e., in the year 1S6S A. D. it  falls under s. 9 of the Watan 
Act, the powers under which, are discretionary and I do not Koe any valid grounds 
to interfere with this alienation.”

On this ground he refused to grant the plaintiff’s request in 
respect of this portion of the land. When the Revenue 
authorities refuse to pass an order setting aside an aliena­
tion under the Watan Act, it is held by a full bench of this 
Court in Dattatraya Kesliav v. Tulmram Raghii^  ̂ that there 
being no order under the AVatan Act, a civil suit is not 
barred. I t  is contended on behalf of the defendants in this 
Court that the full bench ruling referred to an order passed
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under s. 11 o f t lie  W a ta u  A c t, wkereavS iix t lie  p reso ii.t case 
t lie  A s fis ta n t C o lle cto r re fu se d  to  resto re  t lie  m id d le  lia if  

p o rtio n  o f )S urvey 'No. 475 in  e xe rcise  o f th e  d is c re tio n  
vested  in  liin i u iid e r s. 9 o f th e  W a ta ii A c t. I t  is  tru e  th a t 
s. l i  re q u ire s th e  re ve n u e  a u th o ritie s  to  d e cla re  aai aJien a- 
t io ii m ade a fte r th e  p a ssin g  o f th e  W a ta n  A c t to  be n u ll 
a n d  v o id  i f  th e a lie n ee  is  a  stra n g e r to  th e  waimi, w h ile  in  
th e  case o f a sim ila r a lie n a tio ii ]>rior to th e W a ta n  A c t th e  
re ve n u e  a u th o ritie s  a re  g iv e n  a d iscre tio n  w h e th e r to  

d e clare  th e  a lie n a tio n  to  be v o id  or no t. B u t th is  m akes no 
d iffereu ce  â s re g a rd s th e  effect o f th e  re fu sa l to  in te rfe re  
w ith  t lie  a lien a,tio n . T h e  effect o f th e  fu ll b e n ch  d ecisio n  
is  th a t w hen th e  re v e iru e  a u th o ritie B  refuse to  in te rfe re  w ith  
th e  a lie n a tio n , it  is  n o t n e ce ssa ry  to  h a ve  su ch  re fu s a l set 
asid e. C iv il C o u rts h a v e  a n  in h e re n t ju r is d ic t io n  to  

d e clare  su ch  a n  a lie n a tio n  o f loatan p ro p e rty  to  a stra n g e r 
v o id  a fte r th e  a lie n o r’s d eath . T h e  W a ta n  A c t p ro v id e s 

a n  a d d itio n a l c p ic k e r re m e d y  b y  em ]}ow ering th e  re v e n u e  
a u th o ritie s  to  g ra n t th e  sam e re lie f. I f  th e y  re fu se  to  g ra n t 

th a t re lie f, th e re  is  no re a so n  w h y  th e  C iv il C o u rts  sh o u ld  
no t e xe rcise  th e ir in h e re n t ju r is d ic t io n  to  e o n sid er w h e th e r 
th e  a lie n a tio n  sh o u ld  be set a sid e  o r no t. I f ,  on th e  o th e r 

h an d , th e  reven u e  a u th o ritie s  p a ss a n  o rd er se ttin g  a sid e  
th e  a lie n a tio n , th e n  th e  ciA îl. C o u rts  can n o t e n te rta in  a su it 

in  re sp e ct o f th e  sam e m a tte r sin ce  th e  re lie f p ra y e d  fo r 
w ill n e c e ssa rily  h a v e  to  be to  h a v e  th a t o rd e r set asid e  o r 

a v o id e d . I n  th  e p re se n t case th e  A ssista n t C o lle cto r re fu se d  
to  e xe rcise  h is  d isc re tio n  in  fa v o u r of th e  p la in t if f  a n d  set 
asid e th e  a lie n a tio n  in  re sp e ct o f th e  m id d le  h a lf  o f th e  la n d - 
E v e n  i f  th a t o rd er sta n d s a s it  is , it  cau ses no h a rm  to  th e  
p la in tiff. A ll th a t it  m eans is  th a t  th e  p la in t if f  h a s fa ile d  
to  secure h is  rem ed y in  a su m m a ry  w a y  at th e  h an d s o f th e  
re ve n u e  a u th o ritie s, b u t th a t  ca n n o t d eb ar h im  fro m  filin g  

re g u la r s u it  fo r th e  sam e re lie f. T lu s  is  p la in ly  th e  effect 
o f th e  ru lin g  o f th e  fu ll b en ch , and  th e  re fu s a l o f th e  
A ssis ta n t C o lle cto r to  in te rfe re  w ith  th e  a lie n a tio n  does no t

WAStTBEO
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oust t lie  ju r is d ic t io n  o f t lie  c iv il C o u rt. H e n ce  t h is  ai>peal 
wasudeo m il,St be allo w ed  so fa r as t lie  a lie n a tio n  o f th e  m id d le  h a lf

' of su rv e y  N o. 475 is concerned. I n  th is  case th e re  were.
d efen d an ts in  th e  lo w er C o u i’t  an d  a lth o u g h  a ll the 

them  w ere jo in e d  a s res^jo nd ents in  th is  ap ]3eai, th e  

nam es o f th e  resp o n d en ts N o s. 7  an d  8 h a v e  b een s tru c k  o u t 
as n o tices w ere no t se rv e d  on th e ir  g u a rd ia n . I t  is  n o t 

n e ce ssary to  exp re ss an  o p in io n  as to  w h a t th e  effect o f th e  

absence o f th e  re sp o n d e n ts N os. 7 a n d  8 fro m  th e  re co rd  in  
th is  a p p e a l w ill be ; b u t o b v io u sly  th e y  w o uld  n o t be b o u n d  

b y  th e  decree p assed  in  th is  a p p e a l. F o r  th e se  reaso n s 
I  re co rd  a  fin d in g  on th e  firs t issue th a t th e  C o u rt h a s ju r is ­

d ic tio n  to  co n sid er w hether th e  a lie n a tio n  o f A p r il 11, 1 8 7 7 . 
is  v a lid  or not b u t h as no ju ris d ic tio n  to co n sid e r th e  

v a lid it y  o f th e a lie n a tio n  of Ju n e  1 5 ,1 8 9 1 . T h e  decree o f 
th e  lo w er C o u rt m ust be set a sid e  a n d  th e  s u it re m a n d e d  to  
th e  lo w er C o u rt fo r fu rth e r h e a rin g  an d  d isp o sa l in  th e  lig h t 

o f th is  fin d in g .

B e x \ u m o n t  C. J .  I  agree an d  w ill ad d  a few  w o rd s. T h e  
o n ly  e ffe ctive  ]3oin t in  th is  a p p e a l is  w hether th e  a lie n a tio n  
o f A p ril 1 1 ,1 8 7 7 , can be challen.ged in  v ie w  o f th e  re fu s a l o f 

th e  A ssista n t C o llecto r to  m ake a n y  ord er on th e  a p p lic a ­
tio n  m ade to  h im  b y  th e  p la in tiff. N ow  th e  A s sis ta n t 

C o lle cto r h e ld , rig h tly  or w ro n g ly , th a t th e  case  fe ll u n d e r 
8. 9 of th e  W a ta n  A c t an d  th a t he h ad  ju r is ic t io n  to  set 

the a lie n a tio n  asid e, b u t th a t in  th e  e xe rcise  o f h is  d isc re tio n  

it  w o u ld  no t be p ro p e r fo r h im  to  do so. H e  th e re fo re  
refused  th e  p la in tiff's  a p p lica tio n . T h e learned, t r ia l Ju d g e  
h eld  th a t t lia t  order re fu sin g  th e  p la in t iff’s a p p lic a tio n  w as 

a n  o rd er w h ich  the p la in tiff in  th is  s u it w ill h a v e  to  a v o id  

or set aside and th erefo re  th e  C o u rt h ad  no ju r is d ic t io n  to  
e n te rta in  th e  su it h a v in g  reg ard  to  th e  p ro v is io n s  o f s. 4 (a), 
th ii'd  p a rag rap h , o f th e B o m b ay E e v e in ie  Ju ris d ic tio n , A c t  
o f 1876. I t  seem s to  m e th a t th a t p o in t is  co n clu d e d  b y  

the fu ll bench d ecisio n  o f t in s  C o u rt in  Dattatraya Keslim
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Y. Tuharmn Raglm^^  ̂ w liio li w as n o t cite d  befoxe th e  le a rn e d
t r ia l Ju d g e . T lia t  no d o u b t w as a  case u n d e r s. 11 o f t lie
W a ta u  A c t, a n d  u n d e r s. 11, i f  t lie  C o lle cto r h o ld s th a t the r.
fa cts are  p ro v e d , he is  b o u n d  to  set th e  a lie n a tio n  a sid e  ; vrrHi;

th a t is  to  sa y , he m u st e ith e r set th e  a lie n a tio n  a sid e  o r 7̂ ,,,,“ ^,, c, j .
refu se  to  .set it  asid e a n d  he h as no d isc re tio n  as he h a s u n d e r
,s. 9 . B u t w h e th e r th e  o rd e r is  m ade u n d e r s. 9 o r u n d e r

s. 11 o f th e  W a ta n  A c t, i f  th e  C o lle cto r re fu se s to  m ake a n
o rd e r, th e  re s u lt m u st b e  e x a c tly  th e  sam e. T h e  o rd e r in
e ith e r case  is  one refusing* th e  p la in t iff ’s a p p lic a tio n  fo r

p o ssessio n . T h e  ratio decidendi o f th e  fu ll b e n ch  d e cisio n
in  BaUatmya KesJiav v . Tukaram  w as th a t a n  o rd e r
o f th e  C o lle c to r re fu sin g  th e  p la in t if f ’s c la h n  fo r p o sse ssio n

w as n o t a n  o rd e r w h ic h  is  re q u ire d  to  be a v o id e d  o r sef- a sid e
u n d e r s. 4 o f th e  B o m b a y  R e v e n u e  J u ris d ic t io n  A c t, 1 8 76 .

I t  is  tru e  t h a t  M r. J u s t ic e  H a y w a rd  h e ld  in  th a t case th a t 
th e  o rd e r w a s n o t a n  o rd e r a t a ll u n d e r th e  W a ta n  A c t. I t  is  
d iffic u lt, I  th in k , to  ju s t ify  th a t v ie w  b ecause p la in ly  an  

o rd e r d ism issin g  a n  a p p lic a tio n  is  a n  o rd e r. I t  does n o t 

le a ve  th e  p a rtie s  in  th e  sam e  p o s itio n  as b efo re  th e  o rd e r 
w as m ad e, b ecau se  it  d e b a rs a  s im ila r  a p p lic a tio n  in  fu tu re .

B u t I t h in k  th e  ratio decidendi o f th e  fu ll b e n ch  d e cisio n  

re a lly  w as th a t a n  o rd e r re fu s in g  th e  p la in t if f ’s a p p lic a tio n  
m ade b y  th e  re v e n u e  a iith o rit ie s  w as a n  o rd e r w h ic h  th e  

p la in t if f  c o u ld  ig n o re  in  a  su b se q u e n t s u it in  a C iv il C o u rt 

fo r p o sse ssio n  a n d  w hich, h e need  n o t seek to  set a sid e  o r 

a v o id . T h e  re a so n in g  seem s to  m e a s a p p lic a b le  to  cases 

a ris in g  u n d e r s. 9 o f th e  W a ta n  A c t as to  th o se  a ris in g  u n d e r 
s, 11. W e m u st th e re fo re  h o ld  th a t th e  C o u rt h a s ju r is d ic ­

tio n  to  e n te rta in  th e  p la in t if f ’s s u it  as to  th e  a lie n a tio n  o f 
A p r il 11, 1 8 7 7 . T h e  o rd e r w ill b e th a t th e  a p p e a l is  

a llo w e d  a s a g a in st re sp o n d e n ts N o s. 1 to  C, T h e  nam es o f 

re sp o n d e n ts K o s. 7  a n d  8 a re  s tru c k  out a n d  th e  issu e  N o . 1 
is  a n sw e red  a s m y  le a rn e d  b ro th e r h a s suggested. T h e re  

w ill b e  no o rd e r a s to  th e  co sts o f th e  a p p e a l.
(1920)45 Bom. 1141, .v. b.
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Per Ciiriam. The C o u rt a llo A v stte  a p p e a l a s a g a in st tlie  
resp o n d en ts N os. 1 to  6 so fa r  a s t lie  a lie n a tio n  o f A p ril 

H , 187 7 , is  c oi],c en iecl. I t  le co rcl s a fin d in g  on tlie firs t  issue 

tlm t tlio  tria l C o u rt lia s  ju r is d ic t io n  to  e n te rta in  t lie  su it in  
resp ect of th e  a lie n a tio n  o f A p r il 11, 1 8 7 7 , b u t no t in  

resp ect o f th e  a lie n a tio n  o f Ju n e  15 , 1891. T h e  decree o f 
t lia  lo w er C o u rt is  set asid e a n d  th e  su it is  rem an d ed  to  the 

lovv^er C o u rt fo r fu rth e r h e a rin g  an d  d isp o sa l in  acco rd an ce  
w ith  th is  fin d in g . T h e ie  w ill be no o rd er as to  th e  co sts o f 

th e  a p p e a l

BeGree set aside.

Y . V. D .

A P P E L L A T E  C P J M I N A L .

.Before S i r  J o h n  B e m im o n t , G M e f J u s t i c e ,  a n d  i l i n  J u s t ic e  N .  J .  W a d n t .

F fb n m .n j  2 s
EMPEROit r. NATHALAL VANMALI aIsd others (oexciinal AcctTSBi> No. 1 

AJiD O'MEKS— N o s .  2 , 3 , 4 , 6 , 7 , 9 a n d  ]0).-'*=

The Bombay Prcmnlion a f  Gambling Act {Bom. Act IV  o f  1887, a s  amended hij 
A(-t 1  v f  1 9 3 6 ) ,  s s .  (i and 7 —Raid—Seizure—Instrnmonts o f  rjmiing—Presumption— 

Pnterprcktfim.

£ti c o n s t r u in g  a  s e c t io n  o f  a  p c i ia l  A c t  w h ic h  c a s t s  u p o n  t h e  a c c u s e d  t h e  b u r d e n  

o f  p r o v in g  h is  in n o c e n c e  t h e  C o u r.t m u s t  a c t  s t r i c t ly .

A  I’c a d in g  o f  s . 7 of t h e  B o m b a y  P re v e n t io n ,  o f  G a m b l in g  A c t ,  1 8 8 7 , s h o w s  

t h a t  fciiere a r e  tw o  e v e n ts  o n  w h ic h  a  j j r e s u m p t io n  u n d e r  t h a t  s e c t i o n  a r i s e s .  T h e

* C r im in a l  A p p e a l  N o . 1 9 5  o f  1 9 3 8 .

S e c t io n  7 r u n s  a s  fo llo w s  :—

W h e n  a n y  i n s t r u n i e n t  o f  g a m m g  h a s  b e e n  s e iz e d  i n  a n y  h o u s e ,  r o o m  o r  p la c e  
e n t e r e d  u n d e r  s e c t io n  G o r  a b o u t  t h e  p e r s o n  o f  a n y  o n e  f o u n d  th e r e i n ,  a n d  i n  t h e  
e a se  of a n y  o th e r  th in g  s o  s e iz e d  if  t h e  c o u r t  i s  s a t i s i i e d  t h a t  t h e  P o l ic e  o f f ic e r  -w ho 
e n t e r e d  s u c h  h o u s e ,  r o o m  o r  p la c e  h a d  r e a s o n a b le  g r o u n d s  f o r  s u s p o c t iu g  t h a t  
th e  th in g  so  s e iz e d  w a s  a n  i n s t r u m e n t  of g a m in g ,  t h e  s e iz u r e  o f  s u c h  i n s t r u m e n t  
o r  th in g  s h a l l  b e  e v id e n c e ,  u n t i l  t h e  c o n t r a r y  i s  p r o v e d ,  t h a t  s u c h  h o u s e ,  r o o m  
o r  p la c e  i s  u s e d  a s  a  c o m m o n  g a m in g -h o u s e  a n d  th e  p e r s o n s  f o u n d  t h e r e i n  w e r e  
t lz e a  f i r e s e n t  f o r  th e  p u r p o s e  of g a m in g , a l t h o u g h  n o  g a m in g  w^as a c t u a l l y  seen , 
b y  t h e  M a g is tr a te  o r  t h e  P o lic e  O ffice r o r  b y  a n y  p e r s o n  a c t in g  u n d e r  t h e  a u t h o r i t y  
o f  e i t h e r  of t h e m .”


