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i5 f /u r e  3Ir. Jiislice L o h ir .

SADABHIV GOVIND .A llE lvA B  (o riginal D e pen d a n t  5To . 1), A ppellant

V. YA«HVANT BHIKAJI VtLANKAR ajtd o tiieus {okicusal  ̂ o r e m b e r  2:̂

Plaintiff and H birs of D efundaJs’t No. 2), E,Eyp«.>xi)Ej^TS.*

Civil Procedure Code {Act F of 190S), 0 . X X X V , r. 5—InftrpJecidpr —Tenant—
Landlord—•“ Mulling claim through ”—InterpreMion.

Order XXXV, r. 5 of thi; Civil Procedure Code, 1908, preeludca a tenant from 
C'ompulling his landlord to have liis title dotermined as against a stranger.

Where a person claimed certain properi-}!' sold to him by another person, contend­
ing that the latter had, after the isale, no right to lease the property to a thu'd person 
a suit by the third person (tenant) to have it decided as to which of these t'iv'o persons 
is entitled to recoÂ er the property from him, is barred under 0 . XXXV, r. 5 of the 
Civil Procedure Code, 1908.

Cooh V. The Earl of B o s s l i / v and Dungey v. Angovc,^"  ̂ referred to.

A p p e a l  from Order passed by A. Majid, District Judge,
Ratiiagiri, setting a,side tiie decree made by B. K. Kliade, 
Subordinate Judge, Chiplun.

Interpleader suit.

The property in dispute belonged to Gopal (defendant 
No. 2). On May 27, 1926> lie sold certain property to 
Sadashiv (defendant No. I) for Rs. 3,000.

On January 12, 1927, defendant No. 2 executed in favour 
of defendant No. 1 a maUe-patra of the property sold on 
May 27, 1&26.

On February 1, 1928, defendant No. 2 made a  statem ent 
before tlie Talathi as follows :—

“ Our Thikans -vvere given in purchase to Sadashiv Govind Arekar resident of 
Palshet on May 27, 1926 for a .snm of Rs. 3,000. In that sale-deed land of Hissa No. 3 
(of) Survey Ho. 147 leinained to be written through oversight. I  have given the said 

^Appeal from Order No. 84 of 19S7.

‘15 (1859) 1 Giff. 167. (1794) 2 Yes. Jun, 304,
Mo-i Bb ,Ta l ~ 5
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1938 Survey No. 147 Hissa No. S in purchase to Arekar uiider the taid sale-deed. 
And at present valimat also is of Arekar. I have no connection whatsoever with 
tliat land. Therefore I agree to ent̂ cr the said huid in the name of Sadashiv 
Goviiid Arekar in the Record o f Right papers. This ia given in writing. Dated 
1st February 1U2S.'’

On July 11, 19 35, defendant No. 2 gave a notice to 
defendant No. 1 and Yashwant (jolaintiff) stating tliat 
]],e had given the land to the plaintiff on a lease, that 
t]],erefore defendant No. 1 should not receive the rent 
from plaintiff and the plaintiff should pay the lent to 
him.

On August 6, 19 35, plaintiff sent defendaiit No. 1 a reply 
to defendant No. Ts notice dated July 2 3, 19 35, stating 
that the property belonged to defendant No. 2, that he had 
not taken the same on rent from defendant No. 1 and that 
he did not owe any rent to him.

On July 16, 1936, plaintiff filed the present suit to have 
it decided as to whether defendant No. 1 or defendant 
No. 2 was entitled to recover the rent from him, alleging 
that he had taken, the land and the building thereon on a 
lease from defendant No. 2 on November 1, 1927 at a 
monthly rent of Rs. 2, that both defendants Nos. 1 and
2 were demanding the same from him and that he was 
willing to pay to whomsoever should be held entitled to 
recover it.

Defendant No. 1 contended, inter alia, that he had 
purchased the suit property and other property from 
defendant No. 2 on May 2 7, 1926 for Rs. 3,0 0 0 , that he had 
leased the suit property to plaintiff and the other property 
to defendant No. 2, that defendant No. 2 had no right to 
demand the rent from plaintiff, that he had filed Civil 

' Suit No. 419 of 1935 to recover the rent from the plaintiff 
and that the plaintiff and defendant No. 2 had brought 
the suit in collusion to defeat lum.
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D e te n d a iit N o. 2 contended t iu it  lie  lia d  tn m sfe rre d  the 

w lio le  o f liis  p ro p e rty  to  d efen d an t N o. 1 to  d e fra u d  liis  

cre d ito rs, th a t the sale  to  d efen d an t N o. 1 w as hencmd, th a t 

tJie p la in t iff  had  ta k e n  th e  s u it p ro p e rty  on a lease fro m  

h im , an d  th a t d efen d an t N o. 1 h ad  no rig h t to recoA'er th e 

re n t iro m  the p la in tiff.

Th e le arn e d  t r ia l Ju d g e  d ism issed  tJie s u it  on the g ro iu id  

th a t th e p la in tiff co u ld  n o t com pel h is  la n d lo rd  to  in te r­

p lead  w ith  a p e rso n  w ho cla im e d  in d e p e n d e n tly .

O n a p p e a l the le a rn e d  .D istric t Ju d g e  set asid e th e  decree, 

o b servin g  as fo llo w s :—

"TIic sale-dccci by defciulant No. L* ti> defendant No. 1 admittedly doca not 
cojiipritio tlio property in suit. jNIor i.s tl]ere any ovideJice on bolialf of defendant No. 1 
to prove tliat lie ‘vvas in i^oascs.'sion of the property and that he leased it out to the 
plaintifl. I t  is no doubt true that Konie rent -was paid by the plaintiff to defendant 
No. I, but that has been accounted for more than sufficiently by the plaintiff by 
s t a t i n g t h a t h e didsoattheinytancoofdefendantNo. 2. Defendant No. 2 thereafter 

served him -vriththe notice. Exhibit 28. It is clear that defendant No. 1 claims the 

property through defendant No. 2. The lower Court, in  niy opinion, erred in 

holding that he claimed the property independently of defendant No. 2. I have 
already stated above that the sale-tleed does not comprise the property in suit. 

According to him it remained to be mentioned in the sale-dced, and according 

to defendant No. 2 the sale-deed itself not only does not coiitain the pi’operty 

in stut but that it was of a b c w m i  character even in respect of the property 

included in it. In these circumstances, the stiit, iji my opinion, is perfectly sustain­
able. Defemlant No. 1 is certainly claiming through defendant No. 2 aud not 
independently of him.

D e fe jid a n t N o. 1 ap p ealed .

G. N. Thahor, w ith  Y. V. Dixit, fo r th e  a p p e lla n t. 

D ahl, V. G., w ith  S. S. Kavlekar and  G. Ghitah, fo r 

resp o n d en t N o. 1.

B, N. GoMiale, fo r resp o n d e n ts N os. 2 an d  3.

i? . 6'. fo r resp o n d e n t N o . 3.

SA UASHIV 
GoVtND 

V.
Y a su v a h t

Bh ik a j i

I! 138
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193S L o k u e  J. T h is  a p p e a l a rise s o u t o f an in te rp le a d e r su it 

file d  b y  the p la in tiff to  h a ve  it  decided  w h e tlie i defendant 

H o. 1 or defendant N o. 2 is  e n title d  to  re co v e r th e  p ro p e rty  

in  s u it from  liim . A cco rd in g  to  the p la in tiff, defendant 
N o. 2 w as the ow ner o f th e p ro p e rty  a n d  he h a d  ta k e n  it  

on an o ra l lease fro m  h im  on N o vem b er 1, 19 27. at 

a m o n th ly  re n t. H e  sa y s th a t he w as p a y in g  th e  re n t to 

d efend ant N o. 2 a ll a lo n g  ; b u t on J u ly  2 3, 19 35, w as served 

w ith  a no tice b y  d efen d an t N o. 1 th a t he sh o u ld  p a y  the 

re n t to  him . D e fe n d an t N o . 2 a lso  se rve d  h im  w ith  

a n o tice  on J u ly  1 1 ,1 9 3 5 , a sk in g  h im  no t to  p a y  a n y  re n t to 

d efend ant No. 1 i f  dem anded b y  h im . In  these 

circu m stances the p la in t iff file d  th is  s u it to  h aye  it  decided 

as to w ho was e n title d  to the re n t and th e  p ro p e rty . The 
t r ia l C o u rt held  th a t su ch  a s u it  w as b a rre d  under Order 
XXXV, r. 5, o f th e  C iv il P ro ced u re  Code, 1908, as d efend ant 

No. 1 d id  not m ake a cla im  to the la n d  th ro u g h  defendant 

N o. 2 w ho w as a d m itte d ly  the la n d lo rd  o f th e  p la in tiff. 

The s u it w as, therefo re, d ism issed , b u t th e  lower a p p e lla te  

C o u rt h eld  th a t d efend ant No. 1 cla im ed  th e  p ro p e rty  

th ro u g h  defendant No, 2 an d  the s u it w as, th e re fo re , no t 

barred by Order XXXV, r. 5, o f th e C iv il Procedure 
Code, 1908. The su it w as, therefo re, h e ld  m a in ta in a b le  

a n d  w as rem anded to the trial C o u rt fo r disposal according 
to  law .

Order XXXV, i. 5, of the Civil Procedure Code, 1908, 
provides that an interpleader suit cannot be filed by 
a tenant against his landlord for the purpose of compelling 
him to interplead with any person other than persons 
making a claim through such landlord, and the crucial 
question to be decided in this appeal is, whether 
defendant No. 1 can be said to be niakin„ a claim through 
defendant No. 2 who is admitted by the plaintiff to be his 
landlord.
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I t  has been Iie ld  in  Gooh v. The Earl of RosdynS'^  ̂ t lia t  

a te jia iit  cannot su sta in  a b ill o f in te rp le a d e r a g a in st liia  

la n d lo rd  unless tlie  t it le  be affected b y  some a ct done b y  

the la n d lo rd  suhsequmiln to t lie  lease. The sam e p rin c ip le  

is la id  dow n in  Dimgey v . AngoveS-'^ The o b ject o f O rd er 

X X X V , T. 5, of the Code o f C iv il P ro ced ure, 1908, is  to  

p re ven t a te n an t fro m  co m pelling h is la n d lo rd  to h ave h is  

title  determ ined as ag ain st a stran g er, and it  is  no t d isp u ted  

th a t an in te rp le a d e r s u it is  m ain tain ab le  i f  the la n d lo rd , 

subsequent to the le ttin g , does a n y th in g  w hereb y h is rig h t 

to recoA'er the re n t is  entangled . D efen d an t N o. 1 in  th is  

case cla im s the t it le  to the p ro p e rty  in  s u it  under a sale- 

deed passed b y  defend ant N o. 2 on M ay 2 7, 1926. A fte r 

th a t sale-deed. d efend ant N o, 2 leased the p ro p e rty  to the 

p la in tiff on N ovem ber 1, 1927. I t  fo llo w s, therefo re, th a t 

if  the cla im  o f d efend ant N o . 1 be good, d efend ant N o. 2 

had no ri;9;ht to lease the la n d  to  the p la in tiff on N ovem ber 

1, 1927. I t  can no t, th erefo re, be sa id  th a t d efend ant N o. 1 

is c la im in g  th ro ug h  d efend ant N o. 2, since he is  ch allen g in g  

the v e ry  rij^ht o f d efend ant N o. 2  to le t o u t the la n d  to  the 

p la in tiff. There is . how ever, one circu m stan ce  w h ich  

a p p a re n tly  seem s to  be in  fa v o u r of the p la in tiff. In  th e  

sale-cleed executed b y  d efend ant N o. 2 in  fa v o u r of 

defendant N o. 1, th e  p ro p e rty  in  su it w as n o t in clu d e d , b u t 

defendant N o. 2 says th a t he w anted to  tra n sfe r a ll h is 

p ro p e rty  to defend ant N o . I ,  who is  h is  s iste r's  son,, a£ 

henanii, in  ord er to screen it  from  h is  cred ito rs. A fte r 

p assin g  the sale-deed, d efend ant N o. 2 rem am ed in  possession 
o f a ll th e p ro p e rty  b y  g iv in g  a rent-note o r a maJste patra 
to defend ant N o . 1. E v e n  in  th a t rent-no te th e  p ro p e rty  

in  s u it w as n o t in clu d e d . B u t su b seq u e n tly  on Februaxj- 
1, 1928, d efend ant N o. 2 m ade a statem ent before the 
t a la t i th a t th e  p ro p e rty  in  su it also w as intend ed  to be

(1859) 1 Giff. 167. «' (1794) 2 Yes. Jun. 304,

loss

Sauashiv
Govist>

V.
Y a sh vant

B h ik a ji

Lokiir J .
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m s  conveyed to defend ant N o . 1 an d  h ad  been o m itte d  in  the 

sale-deed th ro ug h  o ve rsig h t. So a t h is  in sta n ce  the 

p ro p e rty  in  su it also w as entered in  the nam e o f defendant 
N o. 1 in  the R e co rd  o f R ig h ts  (e x h ib it 25). I t  is  argued 

from  th is  th a t d efend ant N o . 2 m ade su ch  a statem ent 
before the ta la ti sub seq uent to  th e  lease in  fa v o u r o f the 
p la in tiff and th e re b y  h is  rig h t to re co ve r th e  re n t becam e 

entangled. T he statem en t o f d efen d an t N o . 2 does not, 

how ever, m ean th a t d efen d an t N o. I ’s t it le  w^as created 

on th e date on w h ich  it  Avas m ade. H e  m e re ly  ad m itted  
th a t th e  sale-deed passed  b y  h im  p rio r to  th e  lease was 

in te n d ed  to in clu d e  the p ro p e rty  in  su it. D e fe n d a n t N o. 1 

also  saj^s the sam e th in g  an d  he cla im s t it le  to  th e  p ro p e rty  

from  th a t date, v iz ., M a y  2 7, 1926. an d  n o t fro m  th e  date 

o f the statem ent. H en ce, a cco rd in g  to  d efen d an t N o . 1, 
the sub>sequent lease b y  d efen d an t N o. 2 i] i fa v o u r o f the 

p la in tiff was u n a u th o rise d . H e  ca n n o t, th e re fo re , be 
regarded as cla im in g  th e  p ro p e rty  th ro u g h  d efen d an t N o. 2. 
The t r ia l C ourt w as, therefo re, rig h t in  h o ld in g  th a t so far 

as the su it is concerned d e fk id a n t N o . 1 cla im e d  the 

p ro p e rty  in d e p e n d en tly o f d efend ant N o. 2 an d  he 

contended th a t d efend ant N o . 2 h a d  no rig h t to  lease 
the p ro p e rty  to the p la in tiff. T h e p la in tiff can n o t, th ere­

fore, c a ll upoii defend ant N o. 2 to  litig a te  w ith  defendant 
N o. 1 and h ave h is t it le  cleared . Th e s u it  is . therefo re, 

b arre d  under O rder XXXV, r. 5, o f th e  C iv il P ro ced u re  
Code, 1908.

I  set aside the order of the lower appellate Court and 
restore the decree passed by the trial Court, The appellant 
shall recover his costs in this Court and in the lower 
appellate Court from respondent No. 1.

Appeal allowed.

Y , V. D .


