
OF S tate 

liangnekar J .

1 - tlie Chief Controlling Revenue Aiitliority should Imve refused 
Bewakkhasd to refer the case to the Court under s. 56 of the Indian Stamp 

Act. The result is that, apart from the expense to the 
SEcuFiARY parties, a good deal of time is ta.ken before me and, if the 

case goes further, some more time would be taken.

In the result, the suit must be dismissed witli costs.

Attorneys for plaintiffs : Messrs. Payne <£• Co.

Attorney for defendant: Mr. G. Louis W alker, Govern
ment Solicitor.

Su it dismissed.

N . K . A .

33G INDIAN LAW REPORTS [1939]

APPELLATE CIYIL,

Before Sir John Beavmovt, Chief Justice.

193S ABEDEALI KADARBHAI VORA (o e ig inal Opponent), P e titio n ee , v . THE
Ami'Si :n d i s t r i c t  g o v e r n m e n t  p l e a d e r ,  I^AIRA (okiginal P etitioner),

Opponent.*

M'lmalmcm WaJcf A d  (X L Il of 1923), s. 10—M'ussahnan Wahf [Bombay Amendment 
Act X V III  of 1933)— W aif ‘propaiy—3IvtawaIK failing to furnish particulars 
and accounts—Offence punishable under s. 10—Sanction of District Court necessary-— 
Trial by Criminal Court—Trial by District Court not permissible.

A  prosecution under s. 10 of the Mussalman Wakf Act, 1923, as anaended by the 
IMussalman Wakf (Bombay Amendment) Act, 1935, must be with tlic saaction 
of tJie District Court and must he tried by a Criminal Court not inferior to that 
of a Presidency Magistrate or a Magistrate of the First Class. The District Court 
caiuiot itself try an offence under the Act.

KaUhhan v. Xarim,^^  ̂ superseded by legislature.

^Civil Revision Application No. 90 of 1Q3S.

(1934) 37Bom .L.R.207.



Ci v i l  R e v i s i o n  A p p l i c a t i o n  against the order passed IQSS

l)Y G. H. Salvi, District Jiidoe of Kaira at Nadiad. abedeali
K adaebhai

V,
Application under Wakf Act. Disteiot

Go vern m ent

The Government of Bombay made the Mussahnan Wakf kaiba ’
Act (XLIJ of 1923) applicable to Kaira District from 
October 16, 19 31, by Government Notification No. 5538 - 

F /2 8 , Revenue Department, dated December 1 7, 19 31. The 
Collector of K.aira issued a notification (No. M.S.C. 6 7) on 
March 24, 1932, describing certain properties in possession 
of the petitioner as Wakf properties. The District Judge 
of Kaira called upon the petitioner as the Mutawalli to 
render account of properties included in the said notifica
tion. The petitioner denied his liability under the Act.
The District Judge, thereupon ordered the filing of an 
application against the petitioner under s. 10 of the 
Mussalman Wakf Act, 19 23, as amended by the Mussalman 
Wakf (Bombay Amendment) Act, 19 35. Accordingly the 
District Government Pleader of Kaira filed an application 
against tlie petitioner in the District Court of Kaira. The 
petitioner did not attend the Court on the date of hearing.
The District Judge proceeded to Lear the application and 
fin e d  the petitioner Rs. 250 u n d e r s. 10 of the Act. The 
petitioner applied to the High Court.

1. I . CJumdricjar, for the petitioner.

B. G. Rao, Assistant Government Pleader, for the 
opponent.

B eaumont C. J. This is an application in revision 
against an order made by the District Judge of Kaira fining 
the applicant Rs. 250 under s. 10 of the Mussalman Wakf 
Act of 1923. An application was made by the Government

MO-i Bk Ja I—2a
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193S P le ad er o f K a ira  to  t lie  D is tric t  C o u rt a lle g in g  th a t t lie

A b'^ali present applicant had  fa ile d  to ren d e r acco u n ts u n d e r s. S
K adarbhai W a k f A ct and askin g  th a t he m igh t be d e a lt w ith

gS S S S ent under s. 10 o f the sam e A ct. O n th a t axjp lica tio n  th e

D is tric t Ju d g e  d irected  no tice to  issue, an d  su b se q u e n tly  

lie  h eard the ap p h catio n . T h e  present a p p lic a n t m ade 

tw o a p p lica tio n s fo r a d jo iirn m e n t in  ord er to  p u t in  a 

w ritte n  statem ent, an d  those a p p lica tio n s w ere g ra n ted  ; 

b lit  he p u t in  no w ritte n  statem ent, and  u ltim a te ly  h is  

p lead er w ith d rew  on the ground th a t he h ad  no in stru c tio n s. 

C ond uct o f th a t so rt does no t e n list m y sy m p a th y , b u t th e  

p o in t ra ise d  on th is  ap p licatio n  is  th a t the D is t r ic t  C o u rt 

h ad  no ju ris d ic tio r to d eal w ith  the m atter.

U n d e r s. 3 o f the o rig in a l W a k f A ct o f 19 23, acco u n ts 

h ave  to be rendered b y  the m u tw alh  o f the w a k f, an d  u n d e r 

s. 4 (2) the C ourt m ay be d ire cte d  to serve an  o rd er on th e 

m u tw a lli re q u irin g  h im  to fu rn ish  fu rth e r p a rtic u la rs  and 

so fo rth . Section 10 p ro vid e s th a t if  a n y  p erson w ho is  

re q u ire d  b y  or under s. 3 or s. 4 to fu rn ish  p a rtic u la rs  fa ils  

an d  does vario u s other a cts specified, he sh a ll be p u n ish a b le  

w ith  fine, b u t the A c t does n o t sa y  b y  w hat. T h e C o u rt

w hose sanctio n is to be obtained is  c le a rly  the C o u rt as 

defined in  KaleJchan v . Karim, f o l lo w in g  tw o d ecisio n s 

o f the A llah ab ad  H ig h  Co art, though, I  th in k , w ith  som e 

h e sitatio n , th at the C o u rt b y  w hich p en alties co u ld  be 

im posed under s. 10 w as the C o u rt as defined u n d e r s, 2  

o f the W a k f A ct, v iz ., the D is tric t C ourt. N ow  i f  th e  

present case had arisen  under the W a k f A c t o f 19 23, 

1 should  have follow ed th a t decision, b u t since th a t d ecision 

w as g iven, the leg islatu re has passed the M u ssalm an  W a k f 

(B om b ay Am endm ent) A ct o f 1935, un der w h ich  th e re  

is  inserted in  the p rin c ip a l A ct, afte r s, 10, ce rta in  new
(1934) 37 Bom. L. R. 207.



sectio n s, in c lu d in g  s. lO B . S ub -sectio n {1) o f s. lO B  

p ro vid e s th a t “  no p ro se cu tio n  under th is  A c t s h a ll be 

in stitu te d  excep t b y  o r w ith  th e  p re v io u s sa n ctio n  o f the dis^eict
C o u rt g iven  in  th e  p re scrib e d  m aim e r.”  T h e  C o u rt w hose Goveesmejst

P l e a d e e ,
sa n ctio n  is  to be o b tain e d  is  c le a rly  the C o u rt as d efined K aiea
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A b e d e a l i
3̂ adah,bhai

1938

in  s. 2, th a t is  to  sa}% th e D is t r ic t  C o u rt. S u b -sectio n  (2) Becmmnt g. j .
o f s, lO B  p ro v id e s “ th a t no c rim in a l C o u rt in fe rio r to  th a t

o f a P re sid e n cy  M a g istra te  o r a M ag istrate  o f th e  F ir s t  C lass

s h a ll t r y  an  offence u n d e r th is  A c t.”  T h a t m u st iiiv o U e  «/

th a t a c rim in a l C o u rt w h ich  is  no t in fe rio r to  th a t o f a 

P re sid e n cy  M a g istra te  or o f a M ag istrate  o f th e  F ir s t  C lass 

ca n  t r y  a n  offence u n d e r th e  A c t. A n d  i f  a c rim in a l C o u rt 

o f th a t n a tu re  ca n  t r y  a n  offence under the A c t it  seem s 

to m e cle a r th a t th e  offence can n o t also be trie d  b y  a D is t r ic t  

C o u rt w h ich  is  n o t a c rim in a l C o u rt. T h e b a sis  of 

M r. Ju s tic e  B ro o m fie ld ’s d ecisio n  in  KalekJian v . Karim̂ '̂> 
w as th a t the o n ly  C o u rt re fe rre d  to in  th e  A c t w as the 

D is t r ic t  C o u rt, b u t th a t b a sis no lo n g e r e x ists. I n  m y 

ju d g m e n t the effect o f th e  tw o A cts a s th e y  now  sta n d  is  

th a t a n y  p ro se cu tio n  u n d e r s. 10  o f the p rin c ip a l A c t m u st 

be w ith  th e  sa n ctio n  o f th e  D is t r ic t  C o u rt an d  m u st be trie d  

b y  a c rim in a l C o u rt n o t in fe rio r to  th a t o f a  P re sid e n cy  

M ag istrate  or o f a M a g istra te  o f the F ir s t  C lass. I  th in k , 

th erefo re, th a t th e p ro ceed in g s m u st be quashed; an d  the 

p a rtie s  w ill h a v e  to  s ta rt de novo.

T h e fin e, i f  a lre a d y  p a id , w ill h ave  to  be refu n d ed .

O ppo nent to  p a y  co sts o f th e a p p lic a n t.

Mule made absolute. 

j .  a . B.

(1934) 37 Bom. L .R . 207.


