
Wasscodew J.

^̂ ’>8 a Court would be justifi.ed in rcfRijra'iig cx('i'c:i.sing its 
T. L. Wilson poweiB siuiima.ri]y. ]>iit the fact tliidi i.t (lo<3s poss<'i:-!,s siicli 

^ powers to distribute tlie aiii.oiiiit t;0 tlu? Kiiccx'-ssiTij, |]n.:r,i:,y 
cannot be d isp uted  h avin g  rega-ix! to  th e  ttvrms o f th e  (h iu o sit 
and the provisions of 0. XL'V, r. 7, oi' iJici Oivii Froc '̂durci 
Code, If aiithoiity werij iiecdc'd, I woiikl j:<vI:V?:i: Ijihnnn-
IdsJiore M anihja  v. AM A.'hmadM'^ T.Li('‘:i;e, i.lm li’igJi C-uirrli 
ordeied tlie ainoiint depoBitc'd âB Siiciirity to b<‘. pivi,d tlie 
respondentia solicitors in England in s;.i,tislVu';l;i‘0]i of 
bill of costs taxed heibte the Pj;-Lvy (.'JoiiiiciL

Wcj therefore, alloYv' tliis pe4i!tit)n and dii-<‘(,it tJii', 
of the costs f ro m  the deposit with the llegiMtin,f in tr̂ vruf̂  ol‘ 
the prayer in the petition with costs 'which siuiJi "be. ]ku(I. I)y 
opponents Nos. 1 and 2. Opponent No. 3 will I m  own 
costs.

lA iilhn (illiiwciL 
Y. V. Jj.

(1030) SSOiil.
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A]:t e l l a ^^5 c iv il .

Before Bir John Bcwtmoni, Clilr.f Jiislkc^ M f. Juslirc .llnmpie.ttu un-ii 
Mr. Jnsilfji Wudia,

Movmbsr 16 A D om vK  iw a n ta  N IN O A IT A  PA TJJ j (i>,i;,!iunai. .D h k k n j ia s t) ,
— 1  A p p e l l a n t  a  SH inD A iN ’G O IlD A  N lN a.A r:i*A  I 'A T IL  a n d  m̂rra

MXHOILS B y  TUEIll GtlAKBIAN WAT ORAL MOTllni,!. C U IU A U A I K(UI N,1,N<! A  j ’I ’A  

PATIL (OPJGINAL I’LAMa'IFlfS), EKSrONDiilS'i'S.^’̂

H i n d u  la w — P a i i l lc i  W a ta n — H u c c e m o n  to  ■ m im .n M e  f m j n i y l n.A th n iU 'd  hhh ■ A f tc r -

born legitimate, son— Who has 'prefercniiul rJa.im In KimcmL

Where there is a dispute aH ,tu KUi.'cci.wion, to mi iiiU>a:riii>l«i tirnj,(.r(y Vv 5u(,-li 
the liviil claimants arc a-ii afluptod' snu, aiui ilm :ifi<‘r-!inra :\nn,
the Bucccssion derolvcs on the arkti.'-Liui'n tu:n. in, fin-jVrru,:u i.> llio
adopted son.

l l a r n a m m i  K m n a y u  S a i k  v. E n n d i m i U n i ia m .m  K irm tii/fi. K n l h , ' ^ ' jvUi'U <mi. ..
F ra ta p in g  8hivdn(j v. A g a m m ji  Jiaininijji^"* and (Minijiidhur v. IH m  h,tl

referred to.
Appeal No, 1 i  of n):i7,

(I89i) 17 Mad. 422. (l')LS) L. If,. 40 1. A. 97, .s. t;. 4:S iJom. T7S.
(lOUl) Cal. U-U.



F irst Appeal against the decision of S. T . Ratmde,
First Class Subordinate Ju d g e  at Bijapur, SAinsRaotiDA,

The suit related to the rights of an, adopted son and after- SinBnimouDA 
born natural, son with regartl to i,inpartible property.

The facts material for the pui'poses of this report are 
stated ill the judgment.

i i .  G. Batcif and S, AniliJdndi, fo r th e  a p p e lla n t,

G. E. Madbltavi a n d  K. R. Bengen, fo r th e  respondent^™

Beaumont C. J. This appeal raises a very interesting 
question of Hindu law as regards the rights of an adopted 
son and after-born natural sons with regard to impartible 
property.

O ne N iiig a p p a  B a n d e p p a  P a t il ad op ted  th e  d efen d a n t 

S ahebgouda as h is  son in  1920. A  re g iste re d  a d o p tio n  deed 
w as p assed , and  a s N in g a p p a  w as a  W a ta n d a r P a t il, th e  
a d o p tio n  w as d u ly  re p o rte d  to  th e  reven u e  a u th o ritie s  a s 
re q u ire d  b y  s. 34 o f th e  B o m b a y  H e re d ita ry  O ffices A c t.
A fte r th e  d efen d a n t’s ad o p tio n , tw o so ns, Shiddangauda, 
an d  B a sa p p a , w ere b o rn  to  N iiig a p p a . T h e y  axe th e  
p la in tiffs  in  th e  s u it. N in g a p p a  died in  A p ril, 19 31. T h e  
p ro p e rty  wdiich he le ft b e h in d  h im  co n sisted  o f som e la n d s, 
houses and m o veab le  p ro p e rty  a t  A lg ux an d  a n  e ig h t-an n a 
share in  th e  P a tilk i.W a ta n . O n h is d eath  th e nam e o f th e  
ad op ted  son wa.s entered  in  th e  W a ta n  re g iste r in  sp ite  o f 
th e  p ro tests o f G irja b a i, th e  m o th er o f th e  m in o r p la in tiffs .
T h e n  th e  plaintijffis th ro u g h  th e ir g u a rd ia n  b ro u g h t a s u it 
fo r a d e cla ra tio n  th a t th e y  w ere th e  sole h e irs  to  th e  p ro p e rty  
o f th e ir  deceased fa th e r or, in  th e a lte rn a tiv e , i f  th e  d efend ant 
w as h e ld  to be a n  ad op ted  son, th a t th e y  w ere e n title d  to 
e ig lit-n in th s  and th e  d efen d an t to  o n e-n in th  o f the m oveable 
an d  im m oveable p ro p e rty  and  th a t, p la in t iff  N o , 1 w as 
e x c lu s iv e ly  e n title d  to  th e  e ig h t-an n a sh are  in  the P a tilM  
W ata,n. . A t th e  t r ia l th e  p la in tiffs  ad m itte d  th e  d efen d an t’s 
a d o p tio n  and  th e  d efen d an t a d m itte d  th a t th e  p la in tiffs  
w ere th e  le g itim a te  sons o f M n g a p p a . T h e learn ed  Ju d g e  
decreed th e  s u it in  fa v o u r - o f th e  p la in tiffs  h o ld in g  th a t th e y
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were entitled to eight-iilEtlis of tlu', jiroperty, jiikI that tlie 
Saheegotoa natiu'al soiijs being a. superior cla„ss of plniiitifl* No. 1

Shiddasgotoa was exclusively entitled to  th e Fixtilki Wal'.an recording to  
Seaw ^itc.J .the  rule of liiiea,! priinog'ciiitm.'c preHoi:i]x''d hy  k. ctf tJie 

Bombay Hereditary Oflices Act. Against tlmt tjio
defendant lias appealed.

The finding of the learned Judge tliat the dc'fend î.nt/ 1m 
entitled to only one-ninth share iji the ])!iii-.ih],(‘. p:ix)|,)e;fty 
both moveable and immoveable is not chalk',ngcMi l)cFor(‘. us. 
That finding is based on the text of Vasisiitlia lliat wJieii 
a son has been adopted^ if a legitimate son is a,ftei‘waj.xl.s born, 
the son given shares a fomth p;irt.’’ '.Clie. iiext tK ea,pa,l)]e 
of different interpretations, but in (Hmifa v. 
it was held by Sargent C. J. and T(ilang J., upon a, j'oview 
of all the authorities, that in West('J7i India boili, in tlio 
districts governed by the Mitakshn-i'a a,nd l;hose sp(‘.oia.lIy 
under the authority of the Vyavaliarn, Mayuklia, t̂ ll('- rif̂ di t of 
the adopted son, where thoi'e is o'ne higitiiiiate son born, 
after the adoption, extends only to a lii'th shares of tlu‘. i;atlKU'’,s 
estate on the principle that tlie a,dopted son i^akes a, IVaii'th 
of the legitimate son’s share.

T he p o in t w hich has been a i'g iie d  liefon*, us, ;vn.d w Ju o li 
is  the o n ly p o in t in  the appeal, is  ab o ut titc  rig h t i:o Mu.e<!<Hid 
to the im p artib le  p ro p erty, the e ig h t-an jia  shaTt̂  iii I:,he ]?id-iOd 
W atan. Section 36 o f tlie  P?oniba,y H ere.dit.ary O iilee.s A,(-t 
p ro vid es th a t when a n y  represento,tivc 'Wa;!;an,da.i‘ d itis it  
sh a ll be th e duty o f the CJollector to r(‘gist(*.i‘ th.e na.ni(^ o f t,lie 

person appearing to be the nearest h e ir o f su e li W atim d jvr 
a s rep resentative W atan d ar in  p lace oi:‘ th e  de.tM'ast'.d 
W a ta n d a r, and th a t in  d eterm ining  w lio  is  tlu i nearesi'. Iie ir  
fo r the p urp ose o f the section the ru le  o f lin<*al jirin io g e iiitrrrc i 
s h a ll be presujned to p re v a il in  the Wata^n fa,in ily . 1 ’lie  

question is w hether the d efendant or phi,i,ntiff N o. i. is  th e  
nearest h e ir accordin g  to  th e ru le  o:F lin e a l p rin io g tsn itu re . 
Our attention has not been drawn to any d ecided  cas<3 in

(1892) 17 Bom. 100.
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wbich th e  question lias been considei'ed. On beliaJf of tlie 
appellant stress is laid o b  the well establislied principle that SAiiH BcioxjuA  

the rights of an adopted son, unless c-iirta,iled by express SiiaH.dwGouyA 
texts, arc in every respect the same as those of a natural lummm a j  
born son. (Pratapsing Shw sing  v. Agarsinfiji 
The text of Yasishtha to which reference has been made 
contains however an express curtailment of the rights of 
an adopted son where there is an after-born, natural son.
In Gangadhar Bogla v. Hira Lai Boglap'i where the contest 
was between an adopted son and an after-born natiiral- son 
as regards the Stridhan of their step-mother, Mookerjee J. 
in discnssing this text of Vasishtha observed that it referred 
only to the estate of the- adoptive father and that it should 
be strictly construed and should not be ext.ended to cases not 
comprised within its letter and beyond its true spirit. In the 
case before us the dispute however does relate to the estate 
of the adoptive father. If the share in the Patilld Watan 
had been paitible, defendant would have got a one-ninth 
sLare. The question is whether by reason of its being 
impartible the defendant is entitled to take the whole of it 
to the exclusion of plaintiff No. 1. Can it be said that the 
adopted son and an afber-born natural son rank as equal 
heirs to the estate of the adoptive father % There is no 
text directly dealing with the rights of an adopted son and 
an after-born natural son to impartible property. Our 
attention has been drawn to a decision of the Madras High 
Oourt in Emnasami Kamaya Naik v. Sundardlingasami 
Kamaya N a i h , in which the question has been, discussed.
The case related to succession to impartible property and 
was between sons born of mothers of the same caste but of 
different classes therein, and it was held that the right of 
a junior son by a first married wife, if she be of higher class, 
is superior to that of an elder son. of a wife of a lower class.
After observing that the view taken was in accordance with 
the analogies of general Hindu law as applied to partible

'!> (1918) L. II.. 4 6 1. A. 97, s. o. 43 Bom. 778. (1916) 48 Cal, 9.44.
, (1894) 17 Mad. 422.
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^  p ro p e rty  tlie  leaniecl Ju d g e s proceeded to co nsider w h at 
Sauebgouda ru le  w as suggested b y  an alo g y firs t  to the e x istin g  H in d u  

S'HiDDATCOPDAlaw of irxheritance and next to t lie  H in d ii la w  as it  existed  

B e m m t  G. J. tiin e s w lie ii p rim o g en iture conferred b y  tiie  general
la,w c e ita in  special r ig lits  and  p rivile g e s. T h e y  considered 
the cases in  w hich the r iv a l cla im an ts were a le g itim ate  ju n io r 
son and an. ille g itim a te  sen io r son or an a fte r-b o rn  son 
and an  adopted son. D e a lin g  w ith  the la tte r case th e y  sa id  
(p . 434)

“ Turning to the case of a disputed succession to an impartible eatate in which the 
rival claimants are aji adopted son and t ie  after-born legitimate son, it is stated in 
Dattaka Chandrika, s. V, 32, that among Sudras, they take equal shares in partible 
property. Bub the succession to inipartihle propertj^ nevertheless, devolves on the 
affcer-lxirn son in preference to the adopted son, the reason being that the adopted son 
ia a substitxite for the a u r a m  sou, and that, AVhen the latter comes into existence, he 
excludes the substitute.

Tliis is the second exception to the general rule under wliich of two sons who may 
be entitled to share alike in partible property, one is the principal or primary and the 
other as a mere substitute is a secondary son, and as such, excluded by the other, 
though hia jmiior in years, from succession to impartible property. The succession 
of a legitimate son to an impartible estate in preference to an illegitimate son, and of 
an after-born son in preference to an adopted son does not rest on mere inference. 
In Dattaka Chandrika, s. V, 26, a Vedic text is referred to as ordaining that kings shall 
not appoint to the empire an̂  ̂of the twelve descriptions of sous, vVhich included also 
the adopted son and the son of a female slave, when a legitimate son existed.”

T in s  case w ent up in  ap p eal to the P r iv y  C o m icil b u t the 
decision o f T h e ir L o rd sh ip s affii-m ing th a t o f the H ig h  
C o u rt w as b a s e d  up o n  t h e  c o n c u iT e n t fin d in g s o f th e  H ig h  
C o u rt and tbe t r ia l C o u rt th a t there w as a v a lid  custom  
p re vaih n g  am ong the K u m b la  Z am ind ars w hereb y the son 
o f  a senior w ife  h a s  a p r io r  rig h t o f  su c c e ss io n  t o  a so n  b y  
a ju n io r w ife although the la tte r m ay be the e ld e r son. T h e  
v ie w  o f the M adras H ig h  C o u rt in  Ramasami’s case^^) has been 
referred  to b y  M ayne, H in d u  L aw , 10th E d n ., p. 262. Goui.‘ 
in  h is  H in d u  Code, 4 tli E d n ., s. 63, (p. 259), says w ith  reg ard  
to the lim ita tio n  o f the rig h ts o f an adopted son in  fa v o u r 
o f an afte r-b o rn  n a tu ra l son E x c e p t in  the case o f a S h u d ra, 
the rig h ts o f an adopted son are, on the b irth  o f a n  auro.s 
son, lim ite d  as f o l lo w s H e  loses a ll rig h ts  to th e

(1894) 17 Mad. 422.
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performance of religious ceremonies ; lie is n o t entitled to 
succeed to an impartible estate in preference to the auras sahebgotoa 
son; Ms right of inheritance, in other cases, is reduced to shtdd̂ -gotoa 
a fourth share of the natural son” . The same view has seau '̂ t g. j . 
been expressed in West and Buhler’s Digest of Hindu Law,
4th E d n ., p. 1045. Ghose in his “ Law of Impartible 
Property (Tagore Law Lecture, 1904), p. 188, says :—

“ I t  is  also a rule of Hind.li la w  and. th e  rule lias b een  affim ed, t y  a decision in  

Madras tlia t th e  ad op ted  so n , [though  he can succeed lik e  an  aurasa son] cam iot 
succeed to  an im p artib le  e s ta te  w h en  there is an  [after-born] A w a s a  son [or any  

direct m ale  d escen d an t].”

Th e M ad ras d ecisio n  referre d  to is  th a t in  Rmmsami^s 
case.(^> Steele in  h is  “  L a w  and C ustom s o f H in d u  Castes 
w ith in  the D e k h u n  P ro v in ce s, su b ject to  the P re sid e n cy  of 
B o m b ay sa y s (p . 186 ) th a t in  the case o f a son bein g  b orn 
a fte r one has been adopted th e n a tu ra l b orn son w o uld  be 
e n title d  to  th e  h o n o u r o f p rim o g e n itu re  (B u re p u n a ) and 
precedence (M a n -P a n ), th e  adopted son being considered 
as a yo u n g er b ro th e r.

The principle underlying the te x t of Vasishtha which gives 
the adopted son only one-fourth share of the aurasa son 
impHes that the adopted son, who is treated only as 
a substitute for an aurasa son, becomes on the birth of an 
aurasa son an inferior class of heir and must as such 
give place to the natural son where succession to impartible 
property is involved. The view taken by us is supported 
by tb e Madras decision to which reference has been made, 
by the opinions of several authorities on Hindu law, and 
by the custom prevailing in this Presidency. The learned 
Subordinate Judge has in our opinion rightly held that 
plaintiff No. 1 is exclusively entitled to the eight-aima 
share in the Patilkx Watan.

The appeal is dismissed with costs.

Decree confirmed.
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