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1938 provided that the person verifying shall specily by reference

Pearomumve 40 the particnlar paragraphs of the plending what he verifies

1G
Soc*ﬁ:mfllmo. of his own knowledge and what he verifies apon information

oy eceived and believed to ‘be true. There is nothing in

Momaxxe this rule which prevonts the person verifying from saying

Resravraxe that the whole plaint iz upon information received and

5. 7. wadic 7. believed to be true.  That has been done, and I would
therefore also answer issue No. 3 in the aftirmative.

[His Lordship then dealt with the mevits of the case and
found as a fact that there was an infringement of the copy-
right and granted the injunction prayed for and awarded
Rs 50 as damaons for the breach.]

Decree accordimgly.
N. K. A.

APPE LLA'J I ( ‘TVIL

Before Siv John Benwmont, Chicf Justice, and Mr. Justice Fengneker,

1938 CANESH VISHNU VIIAPURE (onwawan  DureNpant),  AUPELLANT 2,
November 8 KASHINATH THAKUTI JADHAV (ortaNatr, Pramriee), 1useonpese®

Specific Relief Aet (1 of 1877), s. d2--Suit for declaration--Injunction, essepee of
relief claimed—Injunction not prayed. for {n plaint- Swit R0k com pelint.

One K filed a suit against R to recover a debb and ohtained wiorder Tor adinclment
before judgment of I’s pross. At a Jnter date in the same year G filed wosnit against
R and obtained a decree hagsed on an award and in execntion of the deeree altached
R’s press. K, therefore, filed a suit agaiust G for o decluation that the decreo
obtained by G against 1 was fraudulent and collusive and that (0 was not entitled to
attach the property which K had previously attached, "Phe Ruburdinate Judee held
that s decree was franduleut and collusive and made a dechusdion thab the press
attached by K was wot liable 1o be attached and sold fn execation of the decrees
obtaied by G, On appeal to the Hich Court,

Held, dismissing T suit, that the velief which K really meuived was un injunetion A
to restrain G from atiaching the property, and noi meeely o dechuation of title as
claimed by K and therefore the suit was not competent under s, 42 of the $peeiio l
Roliet Act, 1877,

Venbrdarama  Adyar v. Dhe Southe Tndion Denle,  Linited ™ and Jwmanabes v.
Datiwtraya,® roferred to.

*First Appenl No. 167 of 15365,
@ (1919) 43 Mad. 381. G (1935) 60 Bom, 226,
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First ApPEAL against the decision of M. B. Pradhan,
Joint First Class Subordinate Judge at Poona.

wutt for declaration.

One Ramlinga owned a Press at Poona. He published a
newspaper Whlch was printed in the press. During 1930 to
1933 Ramlinga borrowed various ‘sums from the pla,mtlff
for the purposes of the press and the paper by passing
promissory notes. In the beginning of 1934, plaintiff filed
suit No. 335 of 1935 to recover Rs. 2,735 which were due on
the promissory notes. As Ramlinga was heavily indebted,
the plaintiff obtained an ovder for attachment of the press
before judgment.

The defendant who held two promissory notes passed by
Ramlinga, had the dispute between them regarding the debt
on the promissory notes referred to arbitration and got an
award for Rs. 5,000 and odd on March 26, 1934, A declee
on that award was obtained on March 27, 1934. Ia execu-
tion of the decree, the defendant got the press attached,
notwithstanding the prior order of .attachment before
Judgment obtained by the plamtiff.

On October 29, 1934, the plaintiff filed a suit to have it
declared that the award decree in suit No. 423 of 1934
obtained by the defendant against Ramlinga was fraudulent
and collusive and that the defendant was not entitled to
attach the property which the plaintiff had previously
attached.

The Subordinate Judge held that the award decree

_obtained by the defendant was fraudulent and collusive, and
therefore incapable of execution. He, therefore, granted

a declaration that the press attached by the plaintiff in .

suit No. 335 of 1934 was not liable to be attached and sold
in execution of the decree obtained by the defendant in.
suit No. 423 of 1934. |
The defendant appealed to the High Court.
B. Moropanth, for the appellant.
D. A. Tuljapurkar, for the respondent. -
mo-1t Bk Ja 13—4
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Bravmont . J. This is an appeal from a decision of the
Jeint First Class Subordinate Judge at Poona, and it raiges
a question of law. One Ramlinga owned a press, from
which he published a newspaper, and he owed debts, includ-
ing a debt due to the plamtifl on provussory notes for o sum
of Re. 2,700 odd.. The plaintiff filed o suit in 1924 to
recover that debt, and in the suit he got an order for attach-
ment before judgment of the press. Later o the year
1934, the defendant filed a suit against Ramlinga and
obtained a decree for Rs. 6,000 odd, the decree being based
on an award. The plaintiff’s cagse iz that that decree
obtained by the defendant against Ramlinga was frandulent
and collusive and that the defendant is not entitled to attach
the property which the plaintiff had previeusly attached.
The learned Judge held that the defendant’s deeree was
fraudulent and collusive, and he made a declaration that
the goods attached by the plaintiff are not liable o be
attached and sold in execution of the decree obtanied by the
defendant.

The first question 1s whether the plaintiff has any cause of
action, and the next, whether, 1f he has, the particular eause
of action upon which he wrelies, namely, the right to a
declaration under s. 42 of the Specific Reliel Act, is the vight
cause of action. It is clear that if a plaintill has obtained
a judgment, which he is secking to enforce by attachment of
his debtor’s property, the debtor may to a great extent defeat
hig rights if he suffers judgment by eollusion with other
persens and those persons then claim rateable distribution |
in respect of the attached property under s. 73 of the Civil
Procedure Code ; and it is clear also that an executing Court
granting rateable distribution is bound by the decrees which
it is executing and cannot entertain a claim that one or more
of those decrees had been fraudulently obtained. It is true
that 8. 73 (2) provides that “ Where all or any of the assets
liable to be rateably distributed under this section are paid
to a person not entitled to receive the same, any person so
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entitled may sue sueh person to compel him to refund the
assets.”” So that if the defendant here obtained payment
under 8. 73, it would be open to the plaintiff subsequently to
sue him for return of the money on the ground that the
jodgment in respect of which he had received payment was
fraudulent and, therefore, he ought not to have received the
payment. But the possibility of a judgment-creditor being
able to obtain a refund of moneys paid away by the Court s
speculative, and In my opinion it is open to a judgment-
creditor to file a suib to restrain another creditor from seek-
ing to enforce the latter eoreditor’s judgment against
property which the former creditor is attaching or has
attached. That view is in accordance with the view
expressed by the learned Judges in Venkatarama Awyar v.
The South Indian Bank, Limated.®

Our attention has been drawn to an unreported case
in this Court, San Hanmappa Rangappe Hosmani v,
Deckappa Mdllappe Huwbli®, in which Mr. Justice Barlee,
delivering the judgment of the bench, distingmshed the
Madras case on the ground that in the Madras case the
assets had been sold and, therefore, there was no doubt that
there would not be sufficient to provide for the debts both
of the plaintiff and of the defendant, whilst in the case then
befere the Court assets had not been sold, and Mr. Justice
Barlee expressed the view, therefore, that the claim. for
an injunction wag premature. The Court never grants an
injunction unless there is some evidence that the plaintiff’s
vight is in danger or is threatened. I have no doubt that if
a plaintiff were seeking to restrain & defendant from sharing
in the benefit of attachment of property which has not been
sold, it would be mnecessary to provide some evidence that
the value of the property was such as to make it unlikely
that the debts of both the plaintiff and the defendant could
be satisfied out of it. But as long as evidence of that nature

is furnighed, it seemns to me that it is wrong to hold that
0 (1919) 43 Mad. 81, ® (1037) ¥. A. No. 68 of 1933.
ua-11 Bk Ja 13—4a
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a suit of the natwre T have digcussed is premature.  In the
present case the property has been sold since the suit was
filed, and as it only produced somwe s, 8,000, it is obvious
that the plaintiff’s right to attach will be prejudiced if the
defendant is alzso allowed to help hurmselt out of the property
So that T think that if the plaintiff had framed Tis suib for en
mjunction, he would have been on safe giowil,  Bab he hasg
not done so.  He hag asked merely for a declavaiion and no
further velief ; and, in iy opinten, it is clear that this is not
a case which falls under g. 42 of the Specitic Beliel Act.
That section provides that “ Any pewson entitfed |
to any right as to any property . . . 7 Juid e vight
to attach property has been held to be a vicht as to
1)r0perty within the section. Sce Jamibai v Deifedraga, ]
. may mshitube a suit agnimst any peeson deny mn

. .

or interested to deny, hig title to such vight, and the Court
may in its discretion make therein u decliation that he fn e
entitled.”

Here nobody is denying the plamtifls wight o attach.
What is being denied is the defendant’s vight 1o atiach, and
it seems to me that the plaintif is not entitled to o declira-
tion that the defendant is not entitled to attach the property,
The relief which the plaintiff reaily vequires Is an injunction
to restrain the defendant from attaching the property, whieh
injunetion would be based on a decluration thas the defind-
ant’s judgment was fraudulent and collusive ; but it is an
mjunction which is the essence of the reliel which the plin-
tff requires and not a declwation as to his thfe.  On that
ground, and without going into the merits of the case ar to
whether-the defendunt’s judgment was fndideut or not,

a question which hag not been avgued - we junst :ullmv hies
appeal and bold that the plaintifl™s suit dees nob fie.

Appeal allowed with costs and suit disimissed willi cosis,

Ravevexar J. T agree.

Decree vowersed,

D {1935) 60 Bom, 2246,



