
1Q38 p ro vid e d  th a t the person v e rify in g  s lia ll sp e cify  b y  reference 
pEEiroEJtiTO to  tlie  p a rtic u la r paragra.plis o f the p lead in g  w lia t he verifie s- 

SocS ? ltb. o f liis  ow n know ledge and w h at he v e rifie s up o n  in fo rm a tio n  
received  and  b elieved  to  ;he tru e . There is  n o th in g  in

moruing I'-Qle w h ich  p re ve n ts the person v e rify in g  ixoni. saying.

r e t̂atjeani' th a t the w hole p la in t is  npon in ib rrn a tio n  re ce iv e d  an d
i?. j.  heheved to he trn e. T h a t h as been done, a n d  I w o u ld

therefo re also answ er issue N o. 3 in  the a iiirm a tiv e .

[H is  L o rd s liip  then deaJt w ith  the m erits o f tlu'. case and. 
fo nnd  as a fa c t th a t th e re  w as a n  in frin g e m e n t o f th e  co p y ­
rig h t and  granted  the in jn n c tio n  pra-yecl fo r a,n.(l aw arded: 

E s . 50 as dam ages fo r th e  b re ach .]

Decree acm  xlmgly,
N . lu  A .
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Before Sir John Bemmonl, GhieJ Judicc, nwl .Mr. Jitalkc. Kav^jwikar,

GAWESir VISHNU VT.rAPUEE (oiitoiN-Ar, Ai'i>,iaj„\N:i'
JSfovenber 8  KASHINATH THAKUJI JADHAV ( o t ! I o t n a t ,  P r .A tM iK i;. ') , K i w i 'o n h r n ' i : , *

1938

S p e c i f ic  R e l ie J  {1 o f  1871), s. i 2 — S u l t  f o r  ( h x l a r u th m .- I i v p m i ' i l o n ,  c w ie tir r  o f

r e l i e f  dmnied~~lnjunc,H o n  v o t  j t r a y a l  f o r  i n  p l n i n t ...SvU not

One K  fxled a Ksuit agaiiiHt R to tc(‘ovor a dolil, ami ulitaiiMul au onlev loi' a,i.i!u;lmuniii 
before judgment of Pt’s pro.sa> At a liifer dati' in, Ili<- haiiw y(,'H,v Ci lili'd a yiiit, a,L';ainst 
R and obtained a docreo liawed on an award aad in oxociitiDii oftlu-' (iw'j're- altaclipd 
Pu’s iwess. K, tlicrefore, filed a  suit against (> for a doclai'atiuii tliat t-lic. dccreo 
obtained by G against Fu \Vas t'raiulnlent au!,l collusivt,' and i-hiit G \va,H luvi; enl-itlod to 
attach the property wliicli K  had priivioiiHly attai^hcd. T!ai Suburdiiiato Judi'c. liohl 
that G’s docree was fraudulcut and eoOn.sivo ai.id inado a doclnralitai thaii ilin prcKS 
attached by K  -vvaH n o t  l ia b le  to hi' altiichvif and wild itt cxecdtinn of tlio decraa 
obtained l)y G. On appeal to tlu; Ifiyh (jcairl:,

H e ld , disinisfiing K’a .suit, tliat tho wlief w'liich 'K ri'ally nsfpiinnl AvaH an injiiDid inji 
to I'ostraiii G from atiaehiiur tho i»ro|)eriy, asiiJ uul auM.'rIy si th'oliiration of tillo as 
claimcd by K and fhoroforo the suit was ant cfnnpetj-nfc k. 42 nf th<> iSpfoifio
Koliof Act, 1877.

V e n k a k m m a  A i y a r  v .  T h e . S o u t h  h u l i a n  B i m l \  L h i i i k .S ^ >  and J a m t i n h n i  w  

l)a tia .lraya ,^^'> rDforred to.
’*‘,Pir.st AxijK'al No. 167 of 1(1919) 43 Mad. 381. (iO B o m .  220.
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F irst Appeal a g a in st th e  d e cisio n  o f M . B . P ra d h a n , 
J o in t  F ir s t  C lass S u b o rd in a te  Ju d g e  at P o o n a.

S u it fo r d e cla ra tio n .
O ne H a in lin g a  ow ned a P re ss a t P o ona. H e  p u H is Iie d  a 

new spaper w liic h  w as p rin te d  in  th e  p ress. D u rin g  19 30  to  
19 33 R a m lin g a  b orro w ed  v a rio u s  sum s fro m  th e  p la in t iff  
fo r the p urposes o f th e  p ress a n d  t ie  p a p e r b y  p a ssin g  
p ro m isso ry  notes. I n  th e  l)e g in n in g  o f 19 34 , p la in t iff  file d  
s u it N o. 335 o f 1935 to  re co v e r R s . 2,735 w h ich  w ere due on 
the p ro m isso ry  notes. A s E -am ling a w as h e a v ily  in d e b te d , 
the p la in t iff  o b tain ed  an o rd e r fo r a tta clim e n t o f th e p ress 
before jud g m ent.

T h e d efend ant w ho h eld  tw o p ro m isso ry  notes passed  b y  
R am h n g a, had the d isp u te  betw een them  re g a rd in g  th e d ebt 
on th e p ro m isso ry  notes re fe rre d  to a rb itra tio n  an d  got an  
aw ard  fo r E s . 5,000 a n d  odd on M arch  26, 19 34. A  decree 
on th a t aw ard  w as o b tain e d  o n ,M arch 2 7, 1934. l a  exe cu ­
tio n  o f the decree, th e  d efen d an t got th e  p re ss a tta ch e d j 
n o tw ith sta n d in g  th e  p rio r o rd er o f .attach m e n t before 
ju d g m e n t o b tain e d  b y  th e  p la in tiff.

O n O ctober 29, 1934, th e  p la in t iff  file d  a s u it  to  h a v e  it  
d eclared  th a t th e  aAvard decree in  s u it N o . 423 o f 1934 
obtained b y  th e  d efen d an t a g a in st E a m h n g a  w as fra u d u le n t 
and co llu siv e  and th a t th e  d efend ant w as n o t e n title d  to 
a tta ch  tlxe p ro p e rty  w h ich th e  p la in t iff  h a d  p re v io u sly  
attach e d .

T h e  S ub o rd in ate Ju d g e  h e ld  th a t th e  aw ard  decree 
. obtaiu.ed b y  the d efen d an t w as fra u d u le n t a n d  co llu siv e , and 

th erefo re in ca p a b le  o f e xe cu tio n . H e , th erefo re, granted  
a  d e cla ra tio n  th a t th e  press attach e d  b y  th e p la in t iff in  
s u it  No. 335 o f 19 34 w as n o t lia b le  to  be a tta ch e d  an d  sold 
in. exe cu tio n  o f th e  decree o b tain e d  "by th e  d efend ant in  

s u it  N o , 423 o f 1934.
T h e  d efend ant ap p ealed  to  th e  H ig h  C o u rt.

MorojKinth, fo r th e  a p p e lla n t.

D . A, Tuljapuflcctf, fo r th e  respondent.
MO-ii Bk Ja 13—4

G-anesh
ViSHNtr

V.
K a sh ik a t h

Th a k u ji

1938
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Ga neshYisnsrtr
V.

IvASlilNATl-r
iHAiaiJi

193S Beaumont C. J. Tliis is an appeal fioin a decision of the 
Joint First C'lass Subordinate Judge a.t Poona, and it raises 
a question of lo,w. One Ranilinga owned a, ])rcss, iro:m 
whic'li lie publis].icd a sicwspapcr, a,;iid lie owi^l df'bts, incliid- 
ing a debt due to the plaintiff on promissory notes for a, aujn 
of Es. 2,700 odd.  ̂ The'' plaintiff hied a suit in ]!iH4 to 
reco'\'er that debt, and in the suit ho got an oixi.er for aivfcach- 
nient belbi:e judgment of the press. .Ijater 131 tlie year 
1934, the defendant filed a suit against i.ianilinga and 
obtained a decree for Rs. 6,000 odd, the dccri'e, being ba,8ed 
on an award. The plaintiff’s case is tliat tha,t decree 
obtained by the defendant against Ra.nilinga Avas ;(j'a,u.(!;iiient 
and collusive and that the defendant is nr>t ('irhitliMl t,o a,ft,itch 
the property wliich the plaintiff; had previously <‘ittached. 
The learned Judge held that the defendant’s de,&v.e. was 
fraudulent and collusive, and h(‘. made a (leclaration tha.t 
the goods attached by the plaintiff ai'o not liabl(3 tf) be 
attached and sold in execution of the decree obtaiiuMi by tlie 
defendant.

The first question is whether the pliiintifl; lias a.ny cause of 
action, and the next, whether, if he has, the particnJar ca;use 
of action upon which he relies, namely, thci right to a 
declaration under s. 42 o f the Bpecific Relief Act, is the right 
cause of action. It is clear that if a phiintiiT has obtained- 
a judgment, which he is seeking to eni'orce by att^aclin.Kvnt oi:’ 
his debtor’s property, the debtor may to a grea,t, (extent {h:'.f<*at 
bis rights if he suffers judgment by collusion witli otli(.vr 
persons a-nd those persons then claim ra.teable distribution, 
in respect of the attached property unxhu; s. 7:-l <)f tin.; (jivil 
Procedure Code ; and it is cle ar also that an, (‘X(Huitin.g C o u rt 
granting rateable distribution is bound by the decre(\s whicli 
it is executing and cannot entertain a claijn that, one or ni{)re 
of those decijees had been fraudulently obtained. I t  is true 
that s. 73 (2) provides that Wlierĉ . all or any of the assets 
liable to be rateably distributed under this section are paid 
to a person not entitled to receive the same, any person so



entitled may sue suci person to compel him to refund the 
assets.” So tii,at if the defendant here obtaiEed payment 
under s. 73, it would be open to  the  plaintiff subsequently to _ v. 
sue him for return of the money on the ground that the 
judgment in respect of which he had received payment , was j
fraudulent and, therefore, he ought not to have received the 
payment. But the jJOSsiMlity of a judgment-creditor being 
able to obtain a refund of moneys paid away by the Court is 
speculative, and, in my opinion it is open to a judgment- 
creditor to file a suit to restrain another creditor from seek­
ing to enforce the latter creditor’s judgment against 
property which the former creditor is attaching or has 
attached. That view is in accordance with the view 
expressed by the learned Judges in Veulcatamma Aiyar v.
The South Indian JBanh, LimitedM'^

Our attention has been drawn to an. unreported case 
in this Court, Ban Hanmappa Rangappa Ilosmani v.
.Beehappa Mallap'pa Huhli^-\ in which Mr. Justice Barlee, 
delivering the judgment of the bench, distinguished the 
Madras case on the ground that in the Madras case the 
assets had been sold and, therefore, there was no doubt that 
there would not be sufficient to jDrovide for the debts both, 
of the plaintiff and of the cieiendant, whilst in the case then 
before the Court assets had not been sold, and Mr. Justice 
Barlee expressed the view, therefore, that the claim for 
;an injunction was premature. The Court never grants an 
ill junction unless there is some evidence that the plaintiff’s 
right is in danger or is threatened. I have no doubt that if 
a plaintiff were seeldng to restrain a- defendant from sharing 
in the beneiit of attachment of property which has not been 
sold, it would be necessary to provide some evidence that 
the value of the property was such as to make it unlikely 
that the debts of both the plaintiff and the defendant could 
be satisfied out of it. But as long as evidence of that jxature 
is furnished, it seems to me that it is wrong to hold that

(1919) 43 Mad. 381. (1937) F, A. Ko. 68 of 1933.
MO-n bk Ja 13—ia
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^  a suit of t]ae Jiatiire I ],iavc diBciissed is preniiitiii'e. Tn. the
CU.HESH pieseiit case tlie prop(3ity ].ias been s<)kl. sirico tlie suit was
VisHsu -and as it only prcxliiccd .some Kb. 3,000, it m obvious

t ia t  the plaintiff’s :rigiit to atta,<Ji will, bo prejiidicod if tlie 
„ —   ̂ - defendant is also alJowod to help Iiiirit-U'ii out of tlio T)rf>rK\i‘ty.
B e a ’i im o n t  C . J .  i i j c . ti • •

So that 1 thiiiJ': that ii the pUi/oitJil; liiid jilh suit foj- jiii
ill]unction, he would ha;ve been on saiV*. groiiiul. ]>iit lie has 
not done so. He has Ousked inei'(',iy for a (ic-.chira.tioii arid no 
fui'ther relief ; and, in, juy opinion, it/ m ciea,:t: iba,!'. tiijM i,s not 
a case which falls imder s. 43 of the Bpocviiic AcL
That section provides that “ Any p<M'son (‘niiitlĉ d. . . „
to any right as to any property . , , .............. l rigiifc
to attach property has boen hei<!, to be, a ridii' as to
property within the section. S<ve Jamniihai v. ]k u ,l< ( lr< iija ..-
“ . . . may institiit(i a snJt again,sfc aaiy pers-û n «l<*nying,
or interested to deny, his tiilo to Hiifh, ri^bt, a.iid IJh* (joint 
may in its discretion make theridn a (!c<‘Jju;a1.ion that he i,s ;;o 
entitled.”

Here nobody is denying the pla.intif1;'*H right to ji,irtach. 
Wliat is being denied is the (h?feulaiit\s'.rigJit t.'O att^u.ch, a.;iid, 
it seems to me that the. pJaintiff is n.ot î ntitlcMl to n, 
tion that the defendant is not entitled to at'l,.a<̂ ]i iJie. pro|)<*,rty. 
The rehef which the plaintiff ri'aJiy requii'(,ss is iiirinjunction  
to restrain the defendant from afctaciiiug tJie j>j.*ojn*rty, wliioh 
injunction would be biased on a dc'c.iaruth'^n {Jiat. th(*. <b:?fen<’l- 
ant’s judgment was fraudulent a.nd eoliuisiv<̂  ; but it is an 
injunction which is the es.sence of tlu‘ relir.l; vv-hich tlie plain­
tiff requires and n.ot a dtu-jlai'a,tic?n ;,i,s to lus t,i1}|d. Ojj tJiat- 
ground, and without goi}ig iniio the nun-its of ihs.; o-a.si* jts t,o
whether.the defendant’s judgnis'iit was j‘rji,i[d!ii«‘ul, .oj- not,....
a question which has not boon argued,..., we nuist a.lluw the
appeal and hold that, the plaintiiT's suit d<'H>K nut lie*.

Appeal allowed with costs and suit dismissed wilJi costs.
B angkekar I agree.

Daoi'fu'', remrse.iL 
J. CL IL.
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(im)  «U Bum. 22(1.


