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income is found with the beneficiary, then the beneficiary is 1938
primarily liable to be taxed, and if the income is found with Commssioxzz

o .. OF INCOME-TAX
the trustee, then it is the trustee who is liable. BoMBAY

Y,
I agree, therefore, that the questions should be answered Asvsixse
in the way proposed by my Lord the Chief Justice.

Rangnekar J.
Answers accordingly.
Y. V. D.

ORIGINAL CIVIL.

Before Mr. Justice B. J. Wadia.

THE PERFORMING RIGHT SOCIETY LTD., Pratsemrs . THE INDIAN 1938
MORNING POST RESTAURANT (4 rimm), DEFENDANT.* November 7

Lower-of-attorney—DProof of—Awuthentication by o Naotary Public—Presumption under
s. 85, Ividence Act (I of 1‘872)-01'1;1'1 Procedure Code (Aet ¥V of 1908), 0. I,
1. 2—Attorney of High Couwrt with general mower-of-attorney, whether a recognised
Agent—Verification of plaing by constituted attorney—W hather proper verification.

When a power-of-attorney executed before and authenticated by a Notary Public is
produced, if is open to the Court under 5. 85 of the Indian Evidence Act to presume

that all the necessary requirements for the proper execution of the power-of-attorney
have been duly fulfilled.

A certificate annexed to the power-of-attorney by the Notary Public is proof of the
facts therein certified, )

An attorney of the High Court holding a general or a special power-of-attorney
is a recognised agent of the party under O. IIL, . 2 (a), and can act for him.

Order XXIX,r. 1,is anenabling rule and it does not exclude the operation of
Q, VI, r. 14 and 15; accordingly a plaint duly signed and verified by a
constituted attorney of the partyis properly signedand verified.

Suir for injunction and damages for infringement of
copyright.

The plaintiffs were the owners of the copyright in
a musical composition called Classica which copyright was
still subsisting. = As such owners they had granted a licence

*0. C. . Suit No. 781 of 1937.
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to the Secretary of State for India i Council, who owned
and controlled certain broadeasting stations in India and
organised and conducted the same under the name of The
Tudian State Broadeasting Service, to perforin andfor broad-
cast or cause or allow to be performed andfor broudeasted
publicly and by any means whatsoever at ov from the Broad-
casting Stations of the Indian Broadeasting Service . . .
all orany of such works as at any time during the subsistance
of the licence were included in the repertoive of the Society
and which the licensee may clect to perlorm
andfor broadcast. By clause 2 of the licence it was
provided that the license authovised the auwdition or
reception . . . for domestic or private use only.

The defendant firm had o Leence  from  the  Director
General of Posts and Telegraphs to establish o wireless
receiver and one loud-speaker in the public reoms ab the
Indian Morning Post Restanrant.  The licence was subject
inter alia to the following condition :— )

“The licenco does not authorise the livousee to do any act which is {m) an

infringement of any copyright which may oxist in the matler received by the
station . . . 7 '

On March 23, 1937, the musical composition ** Classica
was broadecast between 1 p.an. and 2 p.m. from the Bombay
Station and was received at the defendant’s restuwant  for
the entertainment of his patrons.

The plaintiffs on May 18, 1937, filed the suit against the
defendants alleging an infringement of their copyright by
the defendants and asked for an injunction restraining the
defendants, their servants and agents from. performing or
causing to be performed or authorising the performance of
the said musical work or any part thereof in public without
the plaintiffs’ written consent and for dansages for the
breach of the copyright.

The plaint was signed and declared by Mr. (. M. Kastloy,
the constituted attorney of the plaintiffs. Mr. (. M. Kastley
was a member of the firm of Messts. Little & Co.,
attorneys for the plaintiffs. The general power-of-attorney
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under which Mr. C. M. Eastley acted was given on March 10, 1938
1932, by the plaintiffs in favour of the membels of the firm Pﬂrr';a(f]:flwv
of Messrs. Little & Co.and the seal of the plaintiffs was Soczery Lro.
affixed to the power-of-attorney by virtue of a resolution of  y.hax
the board of directors of the plaintiffs’ Company. The Mgrymve
certificate anrexed to the power-of-attomey by the Notary Resravmavr
Public stated that it was executed in his presence in B. 7. Fadia J.
pursuance of a resolution ¢f the Board of Directors and in
the presence of two of the Directors of the Company and its
secretary.
The defendants at the trial before Mr. Justice B. .J. Wadia
gave up i— ‘
(1) Their contention that the ¢ Classica ” could not form
the subject of copyright and
(2) Their denial that the copyright still subsisted or that
1t vested in the plaintiffs but denied the infringement
alleged in the plaint and raised the following three issues of
law as arising on the frame of the suit, the decisions of which
alone concern this report—
(@) Whether Mr. C. M. Eastley is the constituted attomey
of the plaintiff,
(b) Whether Mr. C. M. Eastley is the recognised agent of
the plaintiff, and
(¢) Whether the plaint is properly signed and Vemﬁed
Khandalawala, for the plaintiff.

Forbes, for the defendant.

B. J. Wapta J. This is a suit in respect of an alleged
infringement of copyright. Plaintiffs are a company having -
their registered office in London and are the present owners
of a copyright in a musical work or composition called
*“ Classica”, which copyright is still subsisting. They allege
that the defendants infringed that copyright on March 23,
1937, by either performing the musical work or causing it to
be performed on their premises without the plaintiffs’ know-
ledge and consent. Plaintiffs have accordingly filed this
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suit for an injunction and damages through their constituted
attorney My. Charles Mortimer Kastley, a partner of the firm
of Messrs. Little & Co., attorneys of this Court.

The defendants contended at first that the musical
compesition “ Classica ” could not form the subject-matter
of a copyright, and a commission was accordingly issued to
England to take evidence on the point. That contention
was, however, abandoned at the hearing.  Defendants
further denied that the copyright still subsisted or was vested
in the plaintiffs, but that contention hag also been given up,
and no issue has been framed on it.  Defendants only deny
the alleged infringement on March 23, and accordingly
deny liability. They have, however, raised three issues
with regard to the frame of the suit which I willfirst deal
with.

The first issue is whether Mr. C. M. Fastley 18 the consti-
tuted attorney of the plaintiffs. The power-of-nttorney under
which the suit is filed is dated March 10, 1932, and 1s given in
favour of the members of the firm of Messrs. Little & Co.,
plaintiffs’ attorneys, including Mr. C. M. Bastley. It7is
a general power-of-attorney, and has been put in as Exhibit 1.
The power is given under the seal of the Company which
is affixed at the end, but defendants’ counsel argued that
under art. 48 of the Articles of Association of the Company
the seal of the Company could not be aflixed to any instru-
ment except by the authority of & resolution of the Directors
and in the presence of at least two Directors and the Sceretary
or such other person as the Board of Directors may appoint
for the purpose, and that such resolution las not been
produced. A true copy of the resolution was, however,
produced and shown to the Court. The power-of-attorney
is given under the scal of a Notary Public of the city of
London, and has been duly executed and attested. Under
8. 85 of the Indian Evidence Act the Court shall presume
that a power-of-attorney executed before, and authenticated
by, a Notary Public, was so executed and authenticated.
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The provision is mandatory, and it is open to the Court to 1938
presume that all the necessary requirements for the proper Puxromuxe
. Ricnm
execution of the power-of-attorney have been duly fulfilled. socreryres.
I may further point out that under s. 57 (6) of the Indian  pypiay
Evidence Act the Court shall take judicial notice of, inier alie, MOZY™G
all seals of Notaries Public. It has also been held Rzsravmawe
in In re Sladent that there are different legal modes B.J. Wadia J.
of executing a power-of-attorney, and that the provision
of s. 85 was not exhaustive. There 1s a certificate
annexed to the power-of-attorney n suit by the Notary
Public in which he says that the common seal of the plaintiff
Company had been affixed to the power, and that it was
executed in his presence in pursuance of a resolution of
the Board of Directorsandin the presence of two Directors
of the Company and its Secretary. In my opinion, the
power-of-attorney is properly executed, and I, therefore,
answer issue No. 1 in the affirmative.
The second issue is whether Mr. Eastley is the recognised
agent of the plaintiffs. It isprovided by O.III, r. 1, of the
Civil Procedure Code that any appearance, application or act
in or to any Court, required, or authorised by law, may be
done by the party in person, or by his recognised agent.
Under O. I11, r. 2, the recognised agents of parties by whom
such appearances, applications and acts may be made or
done are amongst others persons holding powers-of-attorney,
authorising them to make and do such appearances, applica-
tions and acts on behalf of such parties. The word “general”
preceding the words ¢ powers-of-attorney * in s. 37 of the old
Code of 1882 was omitted in O. ITI, r. 2, and the clause making
specific provision for Mukhtears in that section has also been
deleted. The result was that O. II, r. 2 (@), as it originally
stood, authorised any person bolding a power-of-attorney
to act or make applications or appearances in Court. The
rule, however, has been amended from time to time ; but it is
not necessary to discuss the different amendments in this
) (1898) 21 Mad. 492,
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place. The present amendment in force which is ap plicable
runs as follows :—

(a) ** Persons holding on behalf of sueh partics oither (8} o gencral powor-of-
attorney, or (i) in the casy of proceedings in tho Wigh Court of Bombuy an
Attomey of such High Court . . . , holding the requisife speuial power-of-
atborney from parties not resident within the local limiks of the jurisdiction
of the Court within which limits the uppearance, spplication or act is made

B. J. Wadis J. or done, anthorising them or him to make and do such appeurances, applications

and acts on behalf of such parties.”

It was argued that the two parts of this amended rule were
disjunctive, and the power-of-attorney wunder which an
attorney of the High Court could act in High Court proceed-
ings could only be a spccnl power-of-attorney and no other.
Tbe word “persons” in the first part of the amendment is
comprehensive, and does not exclude an attorney of the High
Court. What is meant under the second part is that an
attorney of the High Court of Bombay can also appear under
a speclal power-of-attorney. It is a person wlio s not an
attorney who can only act for a party under a general power-
of-attorney. It was pointed out that it was not (,cu’ly
stated in part two that the special power-of-attorney was in
addition to a general power-of-attorncy under which an
attorney could act. The rule is not clearly worded.  But if
it had been the intention of the makers of the amended rule
to restrict an attorney only to a special power-of-attorney, it
would have been provided specifically that an attorney of the
Court could only act under a special power-of-attorney
and no other, The words “requisite special power-of-
attorney” do not mean that only a spvcia] power-of-attorney
is required. They mean that the special power-of-attorney
must be a proper power. If an attorney could not act also
undera general power- -of-attorney, a great deal of incon-
venience Wou].d arise if the attorney who had to file suits on
behalf of an absent party and to make interlocutory applica~
tions immediately was to wait to get a special power-of-
attorney in every case. Defendants’ counsel argued that
a general power-of-atborney might be casily abused by an
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attorney who might be tempted to file suit after suit without 1938

reference to the party. But to that the answer is that Pmrromawe

. Riame
a general power-of-attoruey need not be given to the attorney socrery L.
if the party does not so wish. In my opinion, therefore, an 1«
attorney of this Court can act both under a general as well as ~ Momva

a special power-of-attorney, but a. person who is not an Resraveawr.
attorney can act only under a general power. I, therefore, .7, waiia .
hold that Mr. Eastley is the recognised agent of the plaintiffs,

and would answer issue No. 2 also in the affirmative.

The third issue is whether the plaint is properly signed
and verified. My attention was drawn to O. XXIX, r. 1,
of the Code under which suits by a corporation may hbe
signed and verified on its behalf by the Secretary or by
any Director or other principal officer of the corporation
who is able to depose to the facts of the case. It was
argued that this plaint had not been verified by a person
who would fall under any one of these categories. It has,
however, been held by the Appeal Court in Calico Printers’
Association, Ltd. v. Karim & Bros.,® that 0, XXIX, r. 1,
is a permissive rule and does not exclude the operation of
O.VI, rr. 14 and 15 of the Code. That case was also
followed by Rangnekar J. in Bundi Portland Cement
Limited v. Abdul Hussein Essaji.® Under O. VI, 1. 14,
every pleading shall be signed by the party and his
pleader (if any) : provided that where a party pleading is,
by reason of absence or for other good cause, unable to sign
the pleading, it may be signed by any person duly authorised
by him to sign the same or to sue or defend on his behalf.
The plaint has been signed by Mr. Eastley as the constituted
attorney of the plaintiffs, and I have already held that his
appointment as such is valid and that he is the recognised
agent of the plaintiffs. It is provided by O. VI, . 15, that
every pleading shall be verified at the foot by the party or by
some other person proved to the satisfaction of the Court to
be acquainted with the facts of the case. It is further

 (1930) 55 Bom. 161, @ (1935) 38 Bom. L. R. 894,
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1938 provided that the person verifying shall specily by reference

Pearomumve 40 the particnlar paragraphs of the plending what he verifies

1G
Soc*ﬁ:mfllmo. of his own knowledge and what he verifies apon information

oy eceived and believed to ‘be true. There is nothing in

Momaxxe this rule which prevonts the person verifying from saying

Resravraxe that the whole plaint iz upon information received and

5. 7. wadic 7. believed to be true.  That has been done, and I would
therefore also answer issue No. 3 in the aftirmative.

[His Lordship then dealt with the mevits of the case and
found as a fact that there was an infringement of the copy-
right and granted the injunction prayed for and awarded
Rs 50 as damaons for the breach.]

Decree accordimgly.
N. K. A.

APPE LLA'J I ( ‘TVIL

Before Siv John Benwmont, Chicf Justice, and Mr. Justice Fengneker,

1938 CANESH VISHNU VIIAPURE (onwawan  DureNpant),  AUPELLANT 2,
November 8 KASHINATH THAKUTI JADHAV (ortaNatr, Pramriee), 1useonpese®

Specific Relief Aet (1 of 1877), s. d2--Suit for declaration--Injunction, essepee of
relief claimed—Injunction not prayed. for {n plaint- Swit R0k com pelint.

One K filed a suit against R to recover a debb and ohtained wiorder Tor adinclment
before judgment of I’s pross. At a Jnter date in the same year G filed wosnit against
R and obtained a decree hagsed on an award and in execntion of the deeree altached
R’s press. K, therefore, filed a suit agaiust G for o decluation that the decreo
obtained by G against 1 was fraudulent and collusive and that (0 was not entitled to
attach the property which K had previously attached, "Phe Ruburdinate Judee held
that s decree was franduleut and collusive and made a dechusdion thab the press
attached by K was wot liable 1o be attached and sold fn execation of the decrees
obtaied by G, On appeal to the Hich Court,

Held, dismissing T suit, that the velief which K really meuived was un injunetion A
to restrain G from atiaching the property, and noi meeely o dechuation of title as
claimed by K and therefore the suit was not competent under s, 42 of the $peeiio l
Roliet Act, 1877,

Venbrdarama  Adyar v. Dhe Southe Tndion Denle,  Linited ™ and Jwmanabes v.
Datiwtraya,® roferred to.

*First Appenl No. 167 of 15365,
@ (1919) 43 Mad. 381. G (1935) 60 Bom, 226,



