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Before Sir John Ikmmiont, Olikf J tid in ’-, tittd Mr. Judirr. .Hmiguehir.

NoSnber I  coMMS.sroNEri OF INCOMK-TAX, jiOMFJA^" ,srNn>' A :m
—  BALITCHLSTAN, Ebfuuoh ». M ESSR S. AlUT.flAKiyi?. AT.DUI. lUOlTAIAN and

OTlIKKSj MnTAVALlSIOS OV THE WAKJi' C'.RKA'DSU BY Mil, A P-U li'.A'IvKJi AUDDL 
l l E H M A N , x\ ss:bssk Gs .*

hulimi I>icomc.-tiix Act {XI of 192‘i ) ,  a. 9—Owner fmpMiitis ■■ ■ tmlHlitij to tax

B? a  deed of W akfa Malioinodiin.uppoinlod himstilF, hin liis stm iuul innitlier 
person as Miitavalecs of certain iuiinovonlile proporlvicK ln-lunfi;inL!: I o him, “ f,o liave 
and to lio ld”  them  “ upon tn u jt” fur tlic tiovond ])uriiosc^i (Uudivi'oi! fluMviii.

UEdor cIb. (ti), {!->) and (<'•) of the deerl i.lu; f,o cio'llect
t;he rents of tlic said propni'tiep and aftor diifriiyjiig .-ill in, roiiDcci iiMi (hcrt'willi,
to sot apart onc-foni;th of the balaru'C for tho i)iii:poa<‘K ol!n, riMiivrvo fund and lUsl i'ilmte 
the remaining amount during l.ho lifetiiiie of tlin tirif lur ainon;fKt his wif(̂  and Jris 
(.iliildren, in sucli manner aw tho wctt lo)' “ in him alwohit-o disrrdtion ” ni:iy dir(M:(,. This 
deedwas subsequently amenrled l>y aiiothor dcod r<‘;u'iii(li!i_!': (/Is. (/') nuil (»:) of the 
prior'deed and directing that the income of tlu; W akf jinipcrl ic.M, aChM' <h,‘iVa.yiii,'.; the 
charges mentiojied in cl. ((/■) uliouhl ho (UvifUul arriojiL'rif, !ii;i uifi! ntid rliiklrenj 
one-eighth going to Mb wife and tho reniainder l,o hin I'iiikU'tni.

Jov the year li);57~:58 the lucDtnc-iji.K- Oflieor '̂!dl<'rl upon, the Miitavah-oi-; (<iH»KKc;eB) 
to furniish. a roturn of income uiicIim- 22 {:!) of lh(>. Tnrliau .Im-oine-tax, Act, 1022. 
The return was duly suhinitted and, tlie aHs(,‘.ssn,U‘nt. order made*. A  (iiioFitiiiii liaviiig 
ariaen as to whether the Mutaviileoa or the. lK,'uefieia,rieM wei'e lialthi to pmy i,lû  t a ; : -

Held, that on the trno eonstruetion of b. 0 of the Iix'oiiie 'Xnx Act. ili uaK ilie iiene- 
Heiaries who should ho :,i'HseHKL‘d, aw they and not. the j\i.ut,avale(,n-i v/ere i.,lu‘ i,nvnerB 
oftlio a/nnuallettiiig value of the property.

Trustees of A'ir GurriMbkni/ v. CommiMmier i{f Jitmnie.-idx, refoi’i'ed to.

Civil Eefeeence made by Khadi llaliiwliir J . 'B. Va-clilia, 
Commissioner of lucome-tax, Bombay Pre,si<.lcii(*.yj Bind a;nd 
Balucliistaii.

Income-tax cm WaM properties.
One Abu.'ba,ker Abul Eeliman ownc-.d o(‘.riiaii), ,iiiiiiiovca.ble 

properties in Bombay and on Jnly 1.8, 1 9 3 1 ,, lui executed 
a deed of Wakf nnder wbicli lie appointed luinseir, Ins 
wife, Bai Rabiabai, and Ins son, Ebt.‘ali!n:i, an<,l one

*Civil K o f e r e n e e  N o .  9 o f  lUHS,
(1934) 68 Bom. 317, L. E. til I, A. 20!),r. {),



Bom. BOMBAY SERIES 285

Mr. NnrmaLomed 
immoveable properties, 
were as follows :—

Begmahomed as Mutavalees of certain 1938

The material terms of the deed ĉommissiowee
OF  In com e-tax , 

Bom bay

“ (a) The Mutavalees shall recover the income of the Wakf properties and the 
investments thereof and shall pay tliereotit in the first place all eharges for repairs, 
insurance and other outgoings and expenses relating to the Wakf properties.

(b) The Mutavalees shall out of the balance of th.e said income after payment of all 
the said charges and expenses set apart a fourth share thereof and invest the same in 
Government Securities authorised by law for the investment of Tnist ’funcls and 
hold the said fourth share of tlie said net income and the investanent.s represeirting 
the same as a Beserve runcl and shall utilise and appropriate the said Picserve Fimd 
-and the investments thereof for eliecting heavy repairs and rebuilding extending or 
improving the Wakf properties and where sucdi Reserve Pund shall Tbe aecumulated 
to such a sum as the Mutavalees consider sufficient to purchase or construct a new 
property and the -said amount is not then or in the near liuture requii'ed for heavy 
repairs or for re building extending or improving the Wakf properties the Mritavalees 
■shall purchase or construct a now property and thenceforth such newly purehasod 
property shall form part of the General W akf l^roperties and shall not be treated as 
part of investment of the Eeserve iFmid.

(c) The Mutavalees shall during the life-time of the Settlor utilise and appropriate 
the balance of the net income remaining after ptoviding far the said charges and 
Reserve Fund as hereinbefore mentioned in els. (a) and (/j) in such manner and 
towards such payments to the said Bai Rabiabai and Ebrahim Ahubalcer, Hoosein 
Ahubalcer, Alimahomed Abubaker and Hawahai Abubaker and their issues and to 
any one or more of them to the exclusion of the other or others of them aw the Settlor 
shall in his absolute discretion direct and shall accumulate the balance Ijy depositing 
the same and the resulting income thereof in the firm ‘of Abuliaker Abdul Eichmau 
ifc Co., or any other firm or investment and on such terms as the Settlor shall frosn time 
to time think proper and direct with power to the Mutavalees to apply the said 
accumulations and deposits of any preceding year or years in. or towards payments to 
the said Raln'abid, Ehrahim Alrabaker, Hoosein Abubalcer, Alimahomed Abubaker 
and Hawabai or their issues or any of them as the Settlor mayr direct in the same 
njanner £is if such accumulation might have been applied had they been the balance of 
income arising from the original Wakf properties during the then current yeai‘, 
PROVIDED ALWAYS and it is agreed and declared that i f  any amount o f the 
aocuinnlations of the said income shall remain, unexpended or unpaid at the date of 
the death of the Settlor the same shall be treated as forming part of th« corpus o f the 
Wakf properties and the Mutavalees shall invest the same in anthoriaed securities and 
hold the sa;mc as part of Wakf properties.

(d) The Mutavalees shall from and after the death of the Settlor and during the life­
time of his wife Bai Rabiabai utilise and appropriate the balance of the income of the 
Wakf properties remaining after providing for the, charges and Reserve Fund as 
hereinbefore mentioned in ols. (a) and (6) in the mamier follow'ing that is to say they  
ehall pay oiie-oighth of such balance of the income to the said Bai Rabiabai 'Wife o f the

V.
Abtjbakee
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1938 Settlor for herlifc and pay I'tniiiiiiiint? tliCTCor 1<» I'lliraiiim Almbaker,
-----  Hooscin Ai)ul)ii]cci'. AliraaliouiCMl .'Mmlia.ki!!- an.l lliiAsii.lai Aliuiniluir and Uic issue of

OF^ScoMB^^  ̂ child oi'children N'cliiJnc win* JtiMv du^d in l hr> !ilV-l iinc of th(‘ Settlor
Bomba-T oj, may dio In the lii'o-timo of the ,snid Î ai liiihiiUiiii Hei'ordin,!.': to Mieir fespoetivo 

<\BUB4T"EB liroscrilKHi l.iy Mahonu'dau Liiu'' in rnwe of ,sui,‘f(',s;iion and iuln'.rilnni'f' as if [;}ie.
Settlor or the pe,r.son t'hroii;.’U whom ilu>y di,'tiv(' lillc had died iideidaie leavitm; tho 
Wakf Proper tie«and Walfl'FiuulH or pari, iherctd' ai-i i'orniinu: pari, of iiin or lier 
estate.”

On October 29, 1934, tlic Sc.ttlor rtiiotlK*.!* deed
amending the previous one aw iblloWH :..-

“ (1) Tha.t ds. (6) imd (<:;) of the said ,1’rine.ipid ludenlnrr* ol‘ lhi« ISIh (iay of duly 
19;{1 shall be oonsidorod aw d(del.«'d nufJ expunyed a.H if Ihf .sunie hud nnt; he(>n> 
montionod in the said Prineijuil Judcnlure.

(2) That in the fu'stdine of d . («/) tInMvords ‘ and af'fer I he dcalh of Die iSetUor 
and ’ shall be deleted and in lien thert'of the \rord:-i ‘ the dui<- of these (iri'scnitu’ 
shall bo'suhstituted and the wohIh ‘and lieserve h’lnid ’ in I he fmtrth line of tlie 

■, said cl. ((Z) and the. words ‘ and(/j)’ in the lifdi line oi' (lie saa'd el. (</) of the 
Principal Indentnro ahall be deleted and ex-|)un!J:eil so tlial el. (//) nhall jvuu! as 
follows : (d) The Mntavalees shall frotn ( lie dat e ol‘ I li(/!;e prewn!;! (itirini' I In* lifc'-iiiHo 
of his v îie JM Rabiahal utilise and approjiriale I haiaiiee uf t he inentne of t lie. Wakf 
properties remaining after ]H,'ovidia,u' f<<r tlie ehar,t,i'.4 as herein lie fere iiieniioned iu 
cl. (rt) in the iiiamior followiug tlutt is lu Siiy they nhall pay on(f-ei,«hth of sueli 
balance of the income to tlie said Bai Jtaliiaitai wife of tiie Se11 tor fur her life aiid j);iy 
the remaining seveti-eightli tliereof to Ehrahini Abnbuker, IfdtK-tdn Aboohaker, 
Alimahoraed Abiihaker and Hawahai Abnbaker and tin* issu<‘ id'niieli ehilij <>r ebtldreii 
of the Settlor \Vho may tiav ĵ died in the life-iinie <if the Sel t lur i»r \vh< i ina j di(; in the 
life-time of the said Bai Rabiabai at.'eordini' to thidr resfiee! ive (ibare.-i prt .si r̂ilied by 
Mahomedaa Law in case of siieeession and iuherilaiiee as ii' ihe Sel i fur ui' I h(> peivjui! 
through whom they derive title h;id died inteslaie lejivini’: the \\'akf pi'tipeit i<\s and 
Wakf fmids or part thereof as fonuitig part <d' his or lieresiale.

(3) That tho words ‘and itescrve Finul ’ in (lie (.bird lini« ami lourils lino of cd. (e) 
of the principal Indcntm'e and the wordn ‘ and (/j) ’ in the fourth lino of Ijje said 
principal ludeuturo shall be dehstcd and ex|nii!,!.!'ed,

(4) Tliat save and c'jcoept as expressly varied as aiin\e staled thi,- said priatdpid 
Indentm'e aad‘.Doelaratioix of Wakf dated the iKjh da,y of duii- llK'l ;di:dl nonain iu 
fullforee and efCcct and shall be read and euustnnMl a,siftlie vmiiii ions iu*nd>y made 
appeared therein at the outset and noihinjj; hendn reiitained : li.’dd he deetned lo 
prejudice or affect the eonveyanee and aMsii;ninent and Wakf oi'llte properiies eoni" 
Ijrised therein upon and ibrthe tnwis of tlu' wifi! and idiiidri'n and noiuiier i:;siie ofilie  
Settlor from generation to generation and ultimately in t!ie \t:-r of she ehariia.b!e' 
i'eligion.‘3 or piouH purpose,s as mentioned in (he said principal lnd(‘n(tire «ir any of the 
covenants coiidition.s provisoes agrecHienl.s or powers llie»-idn eujifaiin. îi i n̂ve emly 
far as such conditions are expressly aibicted or varied as herehtbcfrnv stated IK' 
'WICT'ESS WHKREOF the parties hercdo have set their hiiiids and seals ! lio day and 
year first above Written.”



For the financial year 1937-38, t i e  assessees subm itted 
a statem ent of to ta l income showing the  same to  be Gommissiojsteb .

n A  n o n  Olf iNOOME-TAXaJajS. 64^027. Bombay

The Income-tax Officer assessed the income under aettbakek

s. 23 (3) on Rs. 63,308. His order was, on appeal, con­
firmed.

On March 3, 1938, the assessees applied to the  Commis­
sioner of Income-tax praying th a t certain questions of law. 
should be referred to  the High Court. Accordingly, the 
learned Commissioner made a reference setting out the 
following questions for the consideration of their Lordships, 
viz. :—

(1) Whether in the circumstances of the case the Mutavalees (assessees) consti­
tute an association of individuals within the meaning of s. 3 of the Indian 
Incometax Act, 1922.

(2) Whether the Mutavalees (assessees) can be said to be the owners of the 
properties within the meaning of s. 9 of the Indian income-tax Act, 1922, and W’“ere 
rightly assessed as such.

(3) Whether the assessees ŵ ere in any event rightly assessed as owners o f the Wakf 
properties nnder s. 9 of the said Act.

(4) Whether according to law the Income-tax Aiithorities -were not bound to assess 
as regards the income of the Wakf immoveable properties directly the five 
beneficiaries mentioned in the Deed of W akf dated the 18th day of July 1931 and 
Supplemental Indenture dated the 29th day of October 1934.”

In  making the reference th e  learned Commissioner gave 
his reasons as follows :—

“ As s. 66 (2) of the Act req.uires that I  should give my opinion ŵ hilo submitt­
ing this statement of tlio case, I  respectively submit that the answer to questions (1) 
to (3) should be in the affirmative and to question (4) in the negative, following tho 
decisions of your Lordships in the following cases :—

(1) Messrs. Laxmidas Devidas and Vasanji Euttonsey (Civil Reference No, 17 o f
1936) reported in 39 Bom. L. E. 910.

(2) Messrs. Kheraj Obheya and others (Civil Beference ITo. IS of 1936),

(3) Messrs. Ivantisen Mohanji Ganja'v r̂alla and Brothers (Civil Eefejenc« No. 1 of
1937). ,,,

(4) Messrs. DWarkanath Harischandra Pitale and Chandrakant Harischandra Pitale 
(Civil Reference No. •'I of 1937),

The income under assessment is admittedly liable t o . tax uncler the head 
Property ’ in s. 6 of the Act and hence, has to he coinpnted as laid doim  

MO-li Bk Ja 13—3
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in s. 9 thereof, wliicli states that ‘ The tax shall be piiyablo by an assesseo 
under the head ‘ Property ’ in rcspoct of the bowi fida annual vaUio of property 
,corisistang of any huiklings or lands ajipurtonant tlioristo of . 'which ha u  the 
owner, other than Hvich portions of such property a.s ho iiia,y occupy for the 
purposes of his business, Bubjoct, to tlio ullowam^oti’ niont.ioiied therein. 
Heneo the person to be assessed ifl tho owner of t;he ]»ropo7’ty eoncorneJ, and 
the cpiantum of the assoBsinent is ('ho annual valiio thor(?of from wliitih ('ortain 
allowances are to bo deductod. As .st,atcd in the w:ippkaneiitii,ry tlcetl datod 29th 
October I93'i (Exhibit B), under tho Declaration of Wakf (bixhibit A), tlio properties 
in.question have been all ‘ granted, (.•ouvcyod, assi î'ued and tranHf«M.Tod imto the 
Matavalces ’ (i.e., the as.sessocs) and it eainnot bo disputed tlial, thcj' axe Iho legal 
ofl'ners thoreof. Henee they are the only jjcrsons who are liable to 1)o aHKes.sed a« 
oiVTiers under s. 9 {1) of the Aet in reHpeet ol the amoial valuo oH-he proporties. 
All of them have, by agreeing to aet as Matavaleeti or i-rustoos midor 1 he ,sti,id Doclara- 
tion ofW akf and by acting as such, assoeiated th,eiUHo1v<!.s for tho cotuinoii {)nr[)0f!e of 
managing the said properties and ac<niiring tlio ineonio liuM'uof. Tlic.y ilui.s idoarly 
form an associatioi\ of individuals Within tho tn(.'a)iini; of b. :i of llic Aci. and are 
liable to be taxed as such. The ohservatiouvs of your ].4)rih‘̂ liips in the easo of Messrs. 
Kantisen Mohauji Ganjawnlla and Brothers (Civil Beixn'un(!t! No. 1 of 1U:>7) in regard 
to the property refen:ed to in, the last ])aragraph of ilie judgaicnl, in Uiat. ea.se are 
clearly applica])le to tho present, isase. Tlierein your i.ordships ob.st'rve. aw follows ;—

‘ In the cane of tlie other property involverl the iiswoHseos did jurt pijruhasc this, 
but it was also conveyed to them by the trnsteefi of a HoH:l(nnent under which they 
■were the beneficiaries. It KeeiUH to nio to bo irrelevant to eonsider how the jiroporty 
vested in the a,ssociation of individuals hcennuj vostfid in them. The qu(\s(.ion is how 
they have it and are usingit. If they are usius it for the puriioso of j)i'odn(>inff inoomc, 
I  think the property 1b vested in them as an association of individuals, n ,n d  they 
are properly assessable under s. 0,’ It is in the admitted that tho
property has been vested In tho assesKecs axid that ‘ they arci usinp; it, Ibr tho fturxioKo 
of producing i n c o m o H e n c e  ‘ they are projierly aM.sc.s.siibie under k. 11’. 
Again in the ease of Messrs. Dwarkanath HuriHeliandra I’itule and (Uiandriikatit 
Harishchandra Pitale (Civil Reference No. 5 of I!)H7), your Lordships dc-oiiJed that m  
soon as the assessocs ‘elected to retain tho property as a jidnl. venlriro })rodueiiig 
income, they became an aasociation of individuals within tlu' nujaning < d' tht' Jiieojne- 
tax Act, and that they are properly assessed as the ownm's of the jiropcn'lij iindta' ■ 
B. 9 Applying tho same reasoning, as soon na tho asstisat-MSS in thtj present 
case agreed to Work as Mutavaleea and asK(.i(,)iated thenuselvt's in onicT to <f(!t tho 
properties transferred, assigned and eouveyed to tiioin and began t,o ibcjn,,
collect the routs thereof and disburse all chiirges in eoniUM;ti(,rti thennvith, t;hey Ikh-'hiiio 
an association of individuals liable to tax under s, 1) as tlio ĥ k'al ovvnorM of tho 
properties ccnceined. That the association do»-s not itscilf as nuch (in;jt»y tJjo income 
is irrelevant. Section f> does not require that this should bo ho and it, ih ojion to any 
owner of property not to onjoy it but to give it; for enjoyment to hit) wiiie, or children 
or any one else. The associaticms of ijKlividuals in Ifio above t̂ iase.H \vhi<’h tliis Ibjncair- 
able Court has decided did not enjoy the income but divided it ainon .̂rat t he individual



m e m b e r s  th e r e o f .  I n  t h e  p r e s e n t  case>  t h e  in c o m e  is  e n j o y e d  b y  tw o  o f  t h e  M u ta -  1 9 3 S  

v a l e e s  a n d  o th e r s .  I t  i s  f u r t h e r  s u b m i t t e d  t h a t  i t  w o u ld  bo  n o t  p e r m is s ib le  im d e r  t h e  Ĉo m m is s io n e r  

A c t  t o  a s s e s s  t h e  b e n e f ic ia r ie s  t o  t a x  o n  t h e i r  s h a r e s  in  t h e  in c o m e  a s  n o n e  o f  t h e m  is  OJ? Iw ooM E-TJiX g 

t h e  o \y n e r  i n  a n y  s e n s e  o f  t h e  w o r d  o f  a n y  o f  t h e  W a k f  p r o p e r t i e s .  H e n c e  i t  i s  BOMRA.’Y 

T e sp e e tfu U y  s u b m i t t e d  t h a t  t h e  a n s w e r s  t o  t h e  q u e s t io n s  s h o u ld  b e  a s  i n d i c a t e d  a b o v e ,  A$UBA.KEiB 

A  c o p y  o f  y o u r  L o r d s h ip s ’ d e c is io n  m a y  Id n d ly  b e  c e r t i f ie d  t o  m e  f o r  f u r t h e r  

a c itio n  a s  r e q u i r e d  b y  a. 6 6  (5 ) o f  t h e  A c t . ”

T h e reference w as h eard .

M. 0. Setalvad, A d v o ca te  G en eral, w ith  H. F. Mulla, S o li- 
•citor to  the C e n tra l G o ve rn m en t at B o m b ay, fo r th e  re fe ro r.

Sir Jamslieclji Kanga, w ith  Amarcliand and Mangaldas, 
fo r th e  assessees.

B e a u m o n t  G. J .  T h is  is  a reference m ade b y  the 
C om m issioner o f In co m e -ta x  u n d e r s. 66, sub -s. {2), o f the 
In d ia n  In co m e -ta x  A c t, an d  th e  q u estio n  ra ise d , lik e  a good 
m a n y  o th er q u estio n s u n d e r th is  A c t, is  not fre e  fro m  
d iffic u lty . S h o rtly , the qu estio n  is  w h eth er in co m e -ta x 
sh o u ld  be assessed o n  t ie  m u ta valee s o f a w a k f, o r w hether 
th e  t a x  should  b e  assessed o n  th e  b e n e ficia rie s u n d e r th e  
w a k f deed. T h e deed o f w a k f is  d ated  J u ly  18, 19 31, an d  
b y  it  ce rta in  im m o ve ab le  p ro p e rtie s w ere co n veye d  to  
tru stee s up on ce rta in  tru s ts , w h ich , as am ended b y  a la te r 
■deed, are, sta te d  sh o rtly , to  p a y  a ll ch arg es fo r re p a irs, 
in su ra n ce  an d  o th e r o u tgo ing s o u t o f th e in co m e  a n d  th e n  to  
p a y  one-eighth o f the b alan ce  o f the inco m e to  th e  se ttlo r’s 
w ife  fo r life  a n d  th e  o th e r seve n -e ig h th s to  th e  se ttlo r’s 
ch ild re n . The on e-eig hth a fte r th e  d eath o f th e  w ife  is  to  
fo llo w  the other seve n -e ig h th s, and p u ttin g  it  q u ite  g e n e ra lly  
a n d  so fa r o n ly  as is  m a te ria l fo r th e  p u rp o se  o f th e  p resen t 
reference, the tru s t  is  to  p a y  th e  incom e to  th e c h ild re n  an d  • 
rem o ter issue o f th e  se ttlo r so lon g  as a n y  such  issu e  e x ists, 
a n d  a fte r the e x tin c tio n  o f a ll th e  ch ild re n  an d  rem oter issu e  
o f th e se ttlo r, th e  p ro p e rty  is  to  be h eld  fo r th e  use o£ c h a ri­
ta b le , re lig io u s o r p io u s p u rp o se s o f a p erm anent ch a ra cte r 
reco g nized  b y  th e  M u ssalm an  la w  fo r th e  b enefit o f S u n n i 
H a la i M em on M ahom edans, T hese tru s ts  are, I  th in k , good 
u n d e r the M u ssalm an  W a k f V a h d a tin g  A c t o f 19 13.

MO-n Bk Ja 13— 3a
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A n  argum ent w as addressed to  n.s t lia t  in  a n y  case t lie  
Commissioner trustees are no t lia b le  to  be assessed to  ta x  because o i s, 4, 

° ^ ^ S S ^ r ^ ’ sub-s. (5) {i), o f tlie  In d ia n  In co m e -ta x  A c t, w liic li exem p ts 
Aml'm-En incom e d e riv e d  from  p ro p e rty  lie ld  u n d e r ti'iiB t oi* o tlie r le g a l 

—   ̂ ob lig atio n w lio lly  fo r re lie io n s or cl:iarita,ble p iirp e sc's. I n  m y
Beaumont 0. J. t - n  i V

opim on, tin s  .p ro p erty, a ltlio u g Jr v a lid ly  g iven  as w a id  
under t lie  W a k f Y a lid a tin g  A c t, is  no t lieJd fo r re lig io u s 
or cliarita,b le  tru sts. P r io r  to th e d ate o f t lia t  Act- it  Iia,d 
been h eld  b y  tlie  P iiv y  C o u n cil tlia,t tru sts  o f iJ iis  n a tu re  
fo r the b en efit of the se ttlo r’s in iiiily  and. a i’terw[vrd,s fcsr 
c h a rity  w ere v o id , and  in  n iy  o p in io n , the. Walci* Ac;t d id  
no t in  a n y  w ay a lte r the la w  as declared b y  tlw  ̂ P i'iv y  C o u n ci]. 
I t  o n ly  v a lid a te d  tru sts w h ich  otherw ise w o uld  }i.;i,v(̂  been, 
h eld  v o id . T h a t view  is  in  accordance w ith  a d ecisio n  o f th e  
fu ll bench o f the Lah o re  H ig h  Cou.rt in  Unuir BakMIi v . 
Commissioner of Income-tax, l\.njabA^ '>

The m ain question w h ich  a rise s is  w h ether u n d e r t iiis  
W a k f the trustees or the b en eficiaries ought to be a,ssess(?<L 
U p to a recen t date, the C om m issioner o f In c o iiu > t[ix  h a d  
assessed the b eneficiaries on the incom e w h lc li t lie y  rec(yived 
under the wa.kf deed, as appears from  h is ordc^i' o f Ju n e  
20, 1935, w h ich  is  an  accom panim ent to e x irib it 
B u t re ce n tly  he has alte re d  th a t p ractice ' in  accordance’- w ith, 
w hat he considers to be the law  as la id  dow n b y t liis  (jo u i;t 
in  Commissioner of Income-tax v . Ijixm/ulas. I)emilaŝ -'> 
and Commissioner of Income-tax^ Bombay, v . Ihmrhinath 
Pitale, a n d  in  two rm reported cases to  w liicJi th e lo arn o d  
Com m issioner refers. Those cases, in  m y o p in io n , (h:> n o t 
govern the present question, because in  none, o f tJiose <jris(?s 
w as the C o u rt d ealin g  w ith  trustees. In  a ll tJioso oases 
im m oveable p ro p erty h ad  becom e v(\ste.d in  tw o t.n: moi-f'. 
persons w ho were u sin g  it  fo r the purpose oi; prodiic.ing. 
incom e for th e ir own benefit, and the C o u rt lield. tJiafr th e y  
were p ro p e rly  asesssable as an associatio n of. in.{iivjd,uai,‘i

( 1 9 3 1 )  1 2  L a l i .  7 2 5 ,  f . b . ^ x 9 3 t j  B o m .

( m S )  4.0 Bom. L. 11,4Gr,.
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1938u n d e r s. 3 in  re sp e ct o f t lie  p ro p e rty , and w ere n o t a ssessab le
se p a ra te ly  in  re sp e ct o f th e ir  re sp e c tiv e  in te re s ts  in  th e  C o m m is s io o t r

^  . . .  O F I n - o o m b - t a x ,
p ro p e rty . JBut in  no ne o i th o se  cases, a s I  n a v e  said.;, w as Bombay

th e re  a n y  q u e stio n  as betw een a tru ste e  a n d  b e n e fic ia ry , abvbakbb

T h e  tru ste e s in  t h is  case a re  no d o u b t a n  a s s o c ia tio n  SQaummio j
in d iv id u a ls , b u t th a t co n sid e ra tio n  d oes n o t d e te rm in e
th e  q u e stio n  w h e th e r th e y  o r th e ir  b e n e fic ia rie s  sh o u ld  be
■assessed to  in c o m e -ta x . T h e re  are  g ra ve  p ra c t ic a l d iffic u ltie s
in  assessin g  tru ste e s w h ere, a s in  In d ia , th e  t a x  is
im p o se d  on a s lid in g  scale . S uch an assessm ent m a y  re s u lt
in  b e n e fic ia rie s b e in g  ch arg e d  a t a  h ig h e r ra te  th a n  is
a p p ro p ria te  to  th e m  b ecause th e y  h a v e  a  w e a lth y  tru ste e ,
a n d  in  a tru ste e  b e in g  ch a rg e d  a t a h ig h e r ra te  th a n  is
a ,p p ro p ria te  to  h im  b ecause he h o ld s la rg e  t r u s t  incom e.
T h e  q u e stio n  w h e tb e r tru ste e s or th e  p e rso n s b e n e fic ia lly
-en titled  to  th e  in co m e  o f p ro p e rty  sh o u ld  be assessed
to  in c o m e -ta x  cam e b efo re th is  C o u rt in  Commissioner of
Income-tax, Bombay v . Trustees of Sir Ciwfimhhoy EhraJiim̂ '̂̂
a n d  su b se q u e n tly  b efore th e  P r iv y  C o u n c il in  Trustees of
Sir Currimbhoy v . Commissioner of Income-tax, Bombay
I  tb in l^  th a t both, th is  C o u rt a n d  th e  P r iv y  C o u n c il ad o p ted
th.e v ie w  w H c li L o rd  C a v e  h a d  e xp re sse d  in  a case u n d e r
th e  E n g lis h  A c t, v iz ., Williams v . Singer: Pool v .  Royal
Exchange A ssu ra n ce ,th a t prima facie i t  is  th e  o w ner o f th e
in co m e  w ho h a s to  be assessed , a n d  th a t w h e re  p ro p e rty
is  v e ste d  in  a tru ste e  in  t ru s t  fo r a  b e n e fic ia ry , prima
facie it  is  the b e n e fic ia ry  w h o  is  to be assessed , tlio u g h . th e re
m a y  be cases, a n d  Sir Currimbhoy Ebo'ahim’s casef^^ w as
one o f them , in  w h ic h  th e  assessm en t is  p ro p e rly  m ade
u p o n  th e  tru ste e , th e re  b e in g  n o th in g  in  th e  In d ia n
In c o m e -ta x  A c t w h ic h  p re c lu d e s assessm ent o n  a tru ste e .

N o w , in  th is  case th e  le a rn e d  A d v o c a te  G e n e ra l h a s arg u ed  
t h a t  in  assessin g  in co m e  d e riv e d  fro m  im m o ve a b le  p ro p e rty  
u n d e r th e  In d ia n  In c o m e -ta x  A c t, it -  is  th e  ow ner o f th e

(1931) 33 Bom. L. R. 1349.
(1934) 68 Bom. 317, s. a  L.R. 6 1 1. A- 209, P. c.
[19211 1. A. C. 65.
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p ro p erty, who m ust be ass(3ss(3d u n d e r s. 9. H e  adm its.
ComiissioKEE tJiat the owner need not be tlie legal owner, {ind tl:u:it whcB

’property in vested in a trustee in ti’iiat ibr a beiieii.ciai.'y 
ABTJK4KBB simply, the beneficiary may be the. ow.n,e;r‘. liut tluB

„ — consideration cannot apply to tniyts wliich create i:id,'e3;estKBmmnont C. J . x x  j  ^
in succession, siiice a TeYersionei cannot b(‘. asaeBsed ■o.poii 
income to which he is not entitled. Moreovco* in tlic', iy.niHi; 
whicli falls for con.si.deratioi.i in this eaae, and. in nioBt 
trusts under Indian law, tlicj ultimate befu‘i1.cia:i'i,e,s ari'. not 
ascertainable, and there is no existing b(*neii,eJa.l owik,‘1‘ 
of the corpus of the propeity. Bo tliid'; i!;‘ tJu; a r̂gumi^nt 
of the learned Advocate (-{eneral is acccptcd, it niu«t fo llo w  
that in. most cases of trusts it is the ts'iLsi-ee w!io will be 
assessable on income of immovea.blt'. propc^jty. IMuk wuviiis. 
to me inconsistent with the gcau'i'a.l selu'me (,)f the A.ct, 
wbicli undoubtedly recogni;(:es trust.s (See ss. .‘]8 jin.d 40).

• A  d iffic u lty  does, how ever, arista on tlie  lan.giin.ge o f s. 0 
o f the A ct. B efore d ealin g  w ith  t lia t  weetion, it  is  necc'KBa.iy 
to  loo k a t some o f the e a rlie r aection,H. 8(^(rtion J] is  -tlie ' 
charg ing  section w hich cbargef? ta x  in  respect o f a ll incom e, 
p ro fits and gains of the p re v io u s ye ar. h^('ctif»n 4 a p |)lie s. 
the A ct to a ll incom e, p ro fits or giuns dosci'ibe.d in  
s, 6. Section 6 enacts th a t th e fo llo w in g  h,eadrt o f 
incom e, p ro fits and gains, shall, be cha]ge{i,ble to inooirm -t^ax 
in  t ie  m anner h e re in after ap ])carin g , nam ely, (i) sa.];w:i('.s, 
( ii)  interest on se cu iitie s, ( iii)  pro]>efi)y, ( iv ) bim iiK'Ss, 
(v ) professio nal earnings, and (v i) other soiu'cert. h5(K-,t!oii 7  
d eals w ith  the m ethod o f assessing salari<‘sj {i.m i s. 8 
d eals w ith  assessing in te re st o i Rccm ities. I^Jien conie.s s, 0 
w hich deals w ith the incom e o f p ro p erty. Sub-scMttioji. (./) is  
in  these term s :—

“ The tax shall he payahlo by an assoH.seo midor lu;aii 'I’rojK'.i'I.y’ in t'CHjM'tft <,if thiv 
bo7ia Jide annual valuo of property consiHting of any oi* IiuuIh iippnrl^vnaiiii
thereto ol ivhici he is the cnvaitr, other than such porticm.s of btuJ i property an he may 
occupy for the purposes of his business, subject to the fullowiug alltnvanceM,”

T h en fo llo w  v a rio u s allow ances in  respect of outgoings, 
fo r rep airs, in su ran ce  prem ium s and so foi:th w h ich  m a y
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be d educted. The effect o f s. 9 seems to  be th a t tbe 
assessable incom e o f im m oveable p ro p e rty  is  th e  a im u a l rioMMrssrowEE

f  T r* 1 • 1 / n \  1 01' 1aX!OM E-TAX,
va lu e  o f such p ro p e rty , as denned in  su b -s. [2), less the Bombay

au th o rized  allow ances, and w ith o u t ta k in g  in to  acco u n t abttbI kbr

a n y  p a rt o f the p ro p e rty  w hich the assessee m ay o c c u p y q 
fo r th e  purposes o f h is  b usin ess. N o d oub t the lang uage o f 
sub-s. ( I )  does seem  to in v o lv e  th a t the assessee. m u st be
the ow ner o f the p ro p e rty  from w hich the incom e is  d e riv e d ,
b u t, in  m y o p in io n , in  o rd er to  b rin g  th e  {section in to  
co n fo rm ity  w ith  th e general scbem e of the A c t, it  is  n ecessary 
to  read  the w ords “  o f w h ich  he is  the ow ner as m eaning

o f w h ich  a n n u a l v a lu e  he is  th e  ow ner I th in k  th a t the 
P r iv y  C o im cil re a lly  adopted th is  view  o f the section in  
Sir Curfimbhoy Ebi'aliim’s case^̂  ̂ (sup'a), because th e ir 
L o rd sh ip s discussed the question w hether th e  B a ro n e t w as 
the ow ner w ith in  th e  m eaning o f s. 9 in  som e d e ta il. T h e y  
held  th a t he w as n o t the ow ner, because he w as o n ly  e n title d  
to the b alance o f incom e w h ich  rem ained a fte r p ro v id in g  
fo r a S in k in g  F u n d  an d  R e p a ir F m id , and  th e n  s im p ly  as 
so m uch m oney. B u t i f  “  ow ner ”  in  s. 9 m eans ow ner o f ■ 
the p ro p e rty  fro m  w h ich  the incom e is  d e riv e d , th ere  w as no 
question to d iscu ss, since th e  B aro n et w as a t the m ost 
a ten an t fo r-life . A s  fa r as I kn o w , the co n stru ctio n  w h ich ,
I th in k , should be p la ce d  on s. 9 is  the one w b ich  h a s been 
adopted in  p ra ctice , an d  we h ave  been referre d  to  no a u th o rity  
in  su p p o rt o f th e  A d vo ca te  G e n e ra l’s arg um en t th a t th e  

incom e o f im m oveable p ro p e rty  m u st be assessed on th e  ow ner 

o f such p ro p erty, an d  n o t on th e  ow ner o f th e  incom e.

I  th in k , therefore, th a t the o rig in a l v ie w  o f th e  learned 

C om m issioner w as rig h t, an d  th a t it  is  the b e n e ficia rie s w ho 

sh o u ld  be assessed, an d  no t the m u tavalees o f the p ro p e rty .

T h e  a ctu a l qu estio n s ra ise d  are :—

(1 ) W h eth er in  th e  circu m stan ce s o f the case the 
M u tava le e s (assessees) co n stitu te  a n  associatio n o f

(1934) 58 Bom . 317, s. C. L. E . 6 1 1. A. 209, v. a.
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1938 individuals witliin the meaning of s. 3 of the Indian Incoxne- 
Commissioser tax Act, 1922 ?Oir INCOIIE-TAS,

Bombay (2) Whether the Miitavalees (assessees) ca,:n bo said t<) he 
Abubaicek the owners of the properties within tlie nU5a,ning oi' b. 9 of the 

a  ,7. M ian  Income-tax Act, 1922, and were riglitly asKc.s.sed as 
such ?

(3) Whether the assessees were in any event rightly 
assessed as owners of the wakf properties loithu's. 9 of th,e 
said Act ?■

(4) Whether according to law the Income-tax Autliorities 
were not bound to assess as regards the incomc) of the wakf 
immoveable properties directly tlu', five beneiieiaries 
mentioned in the deed of wakf (latisU July 18, IIK-M, and 
supplemental indentm’e dated October 29, 1934 ‘i

The answers to the <][iiestions will be as follows :—
(1) In the affirmative.
(2) In the negative.
(3) In the negative.
(4) The Income-tax Authorities wcvre boimd to aisst̂ ss the

five beneficiaries.
Costs to be paid on the Original Side scale.

Rangnekae, J, I agree. I confess the question raised 
on this reference is not iree from, doubt, but upon th<.'- whole 
I have come to the conclusion tliat the view w h id i  we have 
taken is in accordance with the scheme of tbe Act a.nd the 
principles laid down in Trustees o f  &ir ik i fn m h lw y  v. 
C om m issioner o f  Incom e-tax, B om bay  and W illia m s
V. Singer : Pool v. R o ya l Exchange A ssum na.iJ-^ True, that 
in taking that view we are departing irom a strict 
grammatical construction of s. 9 of the Indian Inc-omc-tax 
Act, but I have no regrets in tliat respect, because after 
all it seems to m,e that the whole object of tl).e Act is to 
tax the income of the subject w};ier(̂  it is Ibund. If the

(1934) 58 Bom. 317, s. o. L. R. 611. A. 209, i>, c.
[192111. A. C. 65.
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1038income is'found witt the beneficiary, then the beneficiary is
primarily liable to be taxed, and if the income is found with Gombussioheb

 ̂  ̂ ^  OF I ncom e-ta x ,
the trustee, then it is the trustee who is liable. Bombay

V.
I agree, therefore, that the questions should be answered abubakek 

in the way proposed by my Lord the Chief Justice. Bangnehar J.
Answers accordmgl^j. 

y. V , D.
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Before Mr. Justice B. J. Waclia,

THE PERFOEM ma RIGHT SOCIETY LTD., P l a i n t u t f s  v . THE INDIAN ' 1938
MORNING POST RESTAURANT (a  p ie m ), D ef eijdant .* November 7

.Power-of-attorney—Proof of—A'utheniication by a Notary Public—Presumption under 
s. 85, Evidence Act {I of 1872)—Civil Procedure Code {Act V of 190S), 0 . I l l ,  
r. 2—Attorney of High Court with general power-of-attorney, whether a recognised 
Agent— Verification of plaint by constituted attorney—Whether proper verification.

When a power-of-attorney executed before and authenticated by a Notary Public is 
produced, it is open to the Court under s. 85 of the Indian Evidence Act to presume 
that all the necessary requirements for the proper execution of the power-of-attorney 
have been duly fulfilled.

A certificate annexed to the power-of-attorney by the Notary Public is jiroof of the 
facts therein certified.

An attorney of the High Court holding a general or a special power-of-attoniey 
is a recognised agent of the party under 0 . I l l ,  r. 2 (a), and can act for Mm,

Order XXIX, r. 1, is an enabling rule and it does not exclude the operation of 
O. VI, rr. 14 and 15 ; accordingly a plaint duly signed and verified by a 
constituted attorney of the party is properly signed and verified.

S u it  for injunction and damages for infringement of
copyright.

The plaintiffs were the owners of the copyright in 
•a musical composition called Classica which copjTright was 
still subsisting. . As such owners they had granted a licence

♦0 . C. J. Suit No. 781 of 1937.


