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APPELLATIS CIVIL.

Before 8ir John Beawmont, Clief Justive, wnd 3 v, dustice Ruanguelur.

THE COMMSSTONER OF INCOME-TAN, BOMBAY PRESIDENCY, SIND AND
BALUCTIISTAN, Reregron v MESSRE, ABUBAKIR ABDUL RHMAN axp
ormirRs, Muravarmus o THE WaRr ormarip 5v Mi. ABUBAKER ABDUL
REHMAN, Assmssuns.®

—Mutavalees—Beneficiarics—-Berefictnries Lnble fo lor,

By 4 deed of Wakt a Mahomedan appointed himself, his wite, his son and another
person as Muatavalees of certain immoveable propertics helonging to him, * to have

and to hold > thery © upo trust ™ for the several purposes declwed therein,

Under cls. (1), (8) and (¢} of the deed the Butavilees were directid 1o collect
the rents of the said propestios and after defrayiug alt eharges i conneetion therewith,
to set apart one-fourth of the balance for the purposes ola veserve Tund and distribute
the remaining amomnt during the Iifetime of the setthor amongst his wite and his
children, in such manner as the sebtlor * in his alsolole diseretion  may direcl. This
deed was subsequently amended by another deed vescinding ols (6) and {¢) of the
prior deed and direeting that the income of the Wakl properties, afler defenying the
charges mentioned in ¢l (#) shoukd De divided amongst his wile and  ehildren,
one-cighth going to his wife and the remahuder to Tis children.

For the year 1937-38 the hueome-dux Officer called upon the Mutavalees (unsessees)
to furnish o return of mceome under 5022 (2) of the Ty Ineome-fas Act, 1099,
The return was duly submitted and the assessment order made. A question having
arisen as to whether the Mutavaloes or the heneficinries were Tinble 1o gy the 1 e

Held, that on the trae construebion of 5. 9 of the Income "as Act it way the bene-
ficlaries who should be assessed, ag they and not the Mufavalees wire ihe owners
of the annual letting valuo of the property.

Trustees of Sir Currimbloy v, Commissioner of Tweomedne, Db, veferred to.

Crviz. RererEncs: made by Khan Bahadur J. B. Vachha,
Commissioner of Income-tax, Bombay Presidency, Sind and
Baluchistan.

Income-tax on Walkf properties. .

One Abubaker Abul Rehman owned certain immoveable
properties in Bombay and on July 18, 1931, he execubed
a deed of Wakf wunder which he appointed hiinsell, his
wife, Bal Rabiabai, and his son, Kbrahim, and one

*Civil Beference No. 9 of 1433,
© W (1934) 568 Bon. 317, T.. B. 61 L AL 209,10 ¢,
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Mr. Nurmahomed Begmahomed as Mutavalees of certain
immoveable properties. The material terms of the deed
were as follows :— '

“ (@) The Mutavalees shall recover the income of the Wak{ properties and the
investments thercof and shall pay thereout in the first place all charges for repaiis,
ingurance and other outgoings and expenses relating to the Wakf properties.

(b) The Mutavalees shall out: of the halance of the said income after payment of all
the said charges and expenses set apart a fourth share thereof and invest the same in
Government Securities authorised by law for the investment of Trust Funds and
hold the said fourth share of the said net income and the investments representing
the same a8 a Reserve Fund and shall utilise and appropriate the said Reserve Fund
and the investments thereof for effecting heavy repairs and rebuilding extending or
improving the Wak{ properties and where such Reserve Fund shall be accumulated
to such a sum as the Mutavalees consider sufficient to purchase or construct a new
property and the said amount is not then or in the near future required for heavy
repairs or for rebuilding extending or improving the Wak{ properties the Mutavalees
shell purchase or construet a now property and thenceforth such newly purchasod
property shall form part of the General Wakf Properties and shall not be treated as
part of investment of the Reserve Fund.

(¢) The Mutavalees shall during the life-time of the Settlor utilise and appropriate
the balance of the net income remaining after providing for the said charges and
Reserve Fund as hereinbefore mentioned in ¢ls. (@) and () in such manner and
towards such payments to the said Bai Rabiabai and Ebrahim Abubaker, Hooscin
Abubaker, Alimahomed Abubaker and Hawabal Abubaker and their issues and to
any one or more of them to the exclusion of the other or others of them as the Settlor
shall in his absolute discretion direct and shall accumulate the bhalance by depositing
the same and the resulting income thereof in the firm “of Abubaker Abdul Rehman
& Co., or any other firm or investment and on such texms asg the Settlor shall from time
to time think pruper and direct with power to the Mutavalees 1o apply ihe said
accumulations and deposits of any preceding year or years in or towards payiments to
the said Rabialiai, Ebrahint Abubaker, Hoosein Abubaker, Alimahomed Abubaker
and Hawabai ov thelr issues or any of them as the Settlor may divect in the same
manner as if sueh aceumulation might have been applied had they been the balance of
incomo avising from the original Wak{ propertics during the then enrvent year,
PROVIDEDY ALWAYSY and it is agreed and declared that if any amount of the
accumulations of the said income shall vemain, unexpended or unpaid at the date of
tho death of the Settlor the same shiall be treated as forming part of the corpus of the
Wakf properties and the Mutavalees shall invest the same in antborised securities and
hold the same ag part of Wakt properties.

(4) The Mntavaloos shall from and atter the death of the Settlor and during the life-
time of his wife Bai Rabiabai utilise and apypropriate the balance of the income of the
Wakf properties remaining after providing for the charges and Reserve Fund as
hereinbefore mentioned in cls. (@) and (5) in the manner following that is to say they
shall pay one-cighth of such balance of the income tothesaid Bai Rabiabai wife of the
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Sattlor for herlife uad pay the renzaining sevenfeiehth thereal o Bleahim ,r'\lmbukcl.,
Honsein Abubaker. Alimahomed Abuhukor and Hawalai Abuhaker and the issue of

or Income pax,such child or childeen of the Sebtlor who iy have died in the lfe-time of the Settlop
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or who may die in the Life-time of the said Buad Pabinhai vevording to their respeetive
shares preseribed by Mahomedan Taw' n ense of snevession wind inlevitinee as if e
Settlor or the person throngh whom they devive title il died Tntestate leaving the
Wakf Proporties and Wakt Funds or part thereol as forming paet of his o iy
estate.”

On October 29, 1934, the Settlor execubed another deed
amending the previous one as follows -

S That ols, () and {2) of the wid Principal Tudentwre of 1 18th day of July
1931 shall be congidered as doleted and expunged s iU the sone had not heen

mentioned in the said Principal Tndentine.

(2) That in the firstline of el () the words “and ofter the deathe of the Setilor
and ? shall he deleted and in lien thereof the words * the date of these presentys?
ghall be'snhstitubed and the words “and Reserve Pund ©in e foueth Hine of the
gaid ol (d) and the words “and (0) 7 i the fitch line of the snid el () of the
Principal Indenture shall be deleted and expunied o that el o) shall read as
follows = () The Mutavaleos shall from e slate of these presents during the life-time
of his wife Bai Rabiabai utilise and appropriate the hakinee of the inconwe of the Wak{
Propertics remaining after providing for the eharges as hereinbefore mentioned in
¢l () in the manner following thit is to say they shall pry  onceighth of weh
balance of the income to the said Bai Rabinbai wife of the Seltlor For herlife and pay
the remaining seven-eighth thereof to Ebrahim Almbuker, Towecin Aboobaker,
Alimahomed Abubaker and Huwabai Abulaker and the issne of such child or ehildven
of the Settlor who may have died in the lite dinwe of the Settlor o who may die in the
life-time of the said Bai Rabinhni aveording to their nepective shures preseribed hy
Mahomedan Law in case of steeessdon and inheritanes s i the Settlo o the prerson
through whom they derive title had died intestade leaving the Wabt prapertios aand
Wakf funds or part thereof as fornting pave of his or hevesate,

(8) That the words ‘and Reserve Fund” in the thivd Hoe wnd fowrih ne of el ()
of the principal Indentwre and the words “and (1) in the fourth lisne of the sodd
principal Indenture shall be deleted and exppouel,

(4) That save and exeept as expressly viried wsohine stafed the said peincipal
Indenture and Declaration of Wakt dated the INth day of Jule 1921 chall remain in
full force and effect and shall be read and covestrned asifhe vodativns heveby made
appeared therein at the ontset aud nothing herein vantaiped sl be eemed to
prejudice or affect the conveyance and assipnment and Wohf of the praerties o
prised thevein upon and for the trusis of the wife and chiblven amd vewoger b of the
Settlor from genoration to generation and ultivetely 1o the weae of the  eharitahle
religious or pious purposes ug mentioned in e said principad Tadenture or ooy of the
covenants conditions provisoes agreernents or powers therein confiiped smve unl_v KO
far as such conditions are expressly allected or vavied as hereisbefire siated 1IN
WITNESS WHEREOT the partics hevety have set their luatds ausd seals the day and
year first above written,”
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For the financial year 1937-38, the assessees submitted — 1938
a statement of total income showing the same to be CoMMIssIONTR -
0T INCOME-TAX,

Rs. 64,027.  BoMBAY

The Income-tax Officer assessed the income under Arvsicen
8. 23 (3) on Rs. 63,308. His order was, on appeal, con-
firmed.

On March 3, 1938, the assessees applied to the Commis-
sioner of Income-tax praying that certain questions of law.
should be referred to the High Court. Accordingly, the
learned Commissioner made a reference setting out the
following questions for the consideration of their Lordships,
viz. i— .

“(1) Whether in the circumstances of the case the Mutavalces (assessees) consti-
tute an association of individuals witlin the meaning of s. 3 of the Indian
Incometax Act, 1922

(2) Whether the Mutavalees (assessees) can be said to be the owners of the
properties within the meaning of 5. 9 of the Indian Income-tax Act, 1922, and were
rightly assessed as such.

(3) Whether the assessees were in any cvent rightly assessed as owners of the Wakf
properties under s. 9 of the said Act.

(4) Whether according to law the Income-tax Authoritics were not bound to assess
ag regards the income of the Wak!{ immovcable propertics directly the five
beneficiaries mentioned in the Deed of Wakf dated the 18th day of July 1931 and
Supplemental Indenture dated the 29th day of October 1934.”

In making the reference the learned Commissioner gave
his reasons as follows :—

“As s, 66 (2) of the Act requives that T should give my opinion while submitt-
ing this statement of thoe case, Irespectively submit that the answer to quesiions (1)
to (3) should be in the affirmative and to question (4) in the negative, following the
decisions of your Lordships in the following cases :—

(1) Mesgrs, Laxmidns Devidas and Vasanji Ruttonsey (Civil Reference No. 17 of
1936} reported in 39 Bom. L. R. 910.
(2) Messrs. Xheraj Obheya and others (Civil Reference No. 15 of 1936),

(3) Mesgrs., Kontisen Mohanji Ganjawalla and Brothers (Civil Refepence No. 1 of
1937). .
(4) Messrs. Dwarkanath Harischandra Pitale and Chfmdla.kant Harischandra Pitale

(Civil Reference No. 5 of 1937).
The income under assessment is admittedly Hable to tax under the head
“ Property ’ in s. 6 of the Act and hence, has to he computed as laid down
»o-13 Bk Ja 13—3 '
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in s 0 thereof, which states that ©The tax shall be pavable by an assesseo
under the head ‘ Property * in respect of the bone fide annual value of proporty

oF INCOME-TAX, congisting of any buildings or lands appurtenant thercto  of  sehich Jig ix the

BOMBAY
.
ABUBAKER

owner, other than such portions of such property a8 he may occupy for the
purposes of his business, sabject to the allowanees’ mentioned  thevein,
Hence the person to be assessed is the owner of the property concerned and
the quantum of the assessment is the annmal value thereof from which certain
allowances are to be deducted. As stated in the supplementary deed datod 20th
October 1934 (Bxhibit B), under the Declaration of Wakt (fixhibit A), tho properties
in question have been all *granted, conveyed, assignhed awd trinsforred wnto the
Matavalees  (L.e., the assessces) and it cannot Do disputed that they ave the legal

owners thoreof. Hence they arve the only persons who ave lable to De assessed as

owners wnder s. 9 (1) of the Actin tespeet of the anuual valuo of tha propociies.
All of them bave, by agreeing to act as Mutavalees or trustees ider the said Doeclara-
tion of Wakf and by aciing as such, associsted themselves for the common purpose of
fnana.ging the said properties and acquiring the income thercof. They thus clearly
form an association of individuals within the meaning of 8. 3 of the Act and are
Liable to be taxed as such, The observations ol your Londships in the pase of Mossrs,
Rantisen Mohanji Ganjawalla and Brothers (Civil Roference No. T of 157) in regard
to the property referred to in the Jast paragraph of the judgment in that case arve
clearly applicable to the present case.  Therein your Lowdships ohserve ag fllows 1—

¢ In the case of the other property involved the assessecs did nol, purchuase this,
hut it was also conveyed to them hy the trustees of a settlement uuder which they
were the beneficiaries. It scems to mo to be irrelevant to consider how the property
vested in the association of individuals beeame vegted in them.  The question is how
they have it and are using it.  If they are using it for the purposo of producing income,
I think the property is vested in them as an association of Imdividuals, and they
are properly assessable undov s 0. It is in the present e admitted that the
property has heen vested in tho ass

wscey and that ¢ they are wxing it for the purpose
of producing income’. Henee ‘they arve propecy assessable under w02
Again in the case of Messrs, Dwarkanath Hurischandra Vitale and Chandrakant
Harishchandra Pitale (Civil Reforence No. & of 1937}, your Lordships decided that, ay
s00m a5 the assessoes ‘elected to retain the property as v joint venlorve produeing
income, they became an association of individuals within the meaning of the ficome-
tax Act, and that they are properly assessed as the owners of the property under
8. 9. Applying the same rveasoning, as soun ad tho mssessees i the prosent
cagoe agreed to work as Mutavalees and assoviated themselves in order to got the
properties transferred, assigned and conveyed to them and hegan to manage then,
collect the ronts thercof and disburse all charges fu connection therewith, they hecame
an association of individuals lHable to tex under s 9 as the legal owuers of the
properties concerned. That the ussoviation does not itself as suchc onjoy the income
is frelevant.  Section 8 does not vequire that this should he so and it is open to any
owner of property not to enjoy it but to give it for enjoyment to his wife or ebildren
or any one else. The associations of individuals in the above cases which this Honour-

able Court has decided did not enjoy the incowe but divided it umongst the individual
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members thereof. In the present case, the income is enjoyed by two of the Muta- 1938
valees and others. It is further submitted that it would be not permissible under the COIME;ONER
Act to assess the beneficiaries 40 tax on their shares in the income as none of them is or INOOME-T4X,
the owner in any sense of the word of any of the Wakf properties. Hence it in Boupay
vespectiully submitted that the answers to the questions should be as indicated above.  pAppp ARHR

A copy of your Lordships’ decision may kindly be certified to me for further
action as required by s. 66 (5) of the Act.”

The reference was heard.

M. C. Belalvad, Advocate Gencral, with H. F. Mulla, Soli-
citor to the Central Government at Bombay, for the referor.

Sir Jamshedsi Kangs, with dwmarchand and Mangaldas,
for the assessees.

" Beavmont C. J. This is a reference made by the
Commissioner of Income-tax under s. 66, sub-s. (2), of the
Indian Income-tax Act, and the question raised, like a good
many other questions under this Aect, is not free from
difficulty. Shortly, the question is whether income-tax
should be assessed on the mutavalees of a wakf, or whether
the tax should be assessed on the beneficiaries under the
wakf deed. The deed of wakf is dated July 18, 1931, and
by it certain immoveable properties were conveyed to
trustees npon certain trusts, which, as amended by a later
deed, are, stated shortly, to pay all charges for repairs,
msurance and other outgoings out of the income and then to
pay one-eighth of the balance of the income to the settlor’s
wife for life and the other seven-eighths to the settlor’s
children. The one-eighth after the death of the wife is to
follow the other seven-eighths, and putting it quite generally
and so far only as is material for the purpose of the present
reference, the trust is to pay the income to the children and -
remoter issue of the settlor so long as any such issue exists, -
and after the extinction of all the children and remoter issue
of the settlor, the property is to be held for the use of chaxi-
table, religious or pious purposes of a permanent character
recognized, by the Mussalman law for the benefit of Sunni
Halai Memon Mahomedans, These trusts are, I think, good

under the Mussalman Wakf Validating Act of 1913.
u0-11 Bk Ja 13--3a
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An argument was addressed to us that in any case the
trustees are not liable to be assessed to tax because of s. 4,
sub-s. (3) (3), of the Indian Income-tax Act, which exempts
income derived from property held under trust or other legal
obligation Wholly for religious or charitable purposes.  In my
opinion, this .property, although validly given as wakf
under the Wakf Validating Act, is not held for religious
or charitable trusts. Prior to the date of that Act it had
been held by the Privy Council that trusts of this nature
for the benefit of the scttlor’s family and afterwavds for
charity were void, and in my opinion, the Wakf Act did
not in any way alter the law as declared by the Privy Couneil.
It ouly validated trusts which otherwise would have been
held void. That view is in accordance with a decision of the
full bench of the Lahore High Court in Umar Bukhsh .

Commassioner of Income-tax, Punjab.®

The main question which arises is whether under this
Wakf the trustees or the beneficiaries ought to be assessed.
Up to a recent date, the Commissioner of Income-tax had
assessed the beneficiaries on the income which they received
under the wakf deed, as appears f{rom hig order of June
20, 1935, which is an accompanimment to exhibit 187,
But recently he has altered that practice in accordance with
what he considers to be the law as laid down by this Court
in Commissioner of Income-tax v. Lawmidus, Devidas®
and Commassioner of Income-tux, Bowmbay, v. Duwarfenath
Pitale,® and in two unreported cases to which the learned
Commissioner refers. Those cases, in my opinion, do not
govern the present question, beeause In none of those cases
wag the Court dealing with trustees. In all those cases
immoveable property had become vested in two or more
persons who were using it for the pwpose of producing
mmcome for their own benefit, and the Court held that they
were properly asesssable as an assoclation of individuals

3}

@ (1988} 40 Bom. L. R, 4506,

@ (1931) 12 Loh. 725, . o, O 11957] Bom. S50,
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under s. 3 in respect of the property, and were not assessable 19
separately in respect of their respective interests in the Comussronsr
. .- orF INOOME-TAX,
property. But in none of those cases, as I have said, was = Bowsax
there any question as between a trustee and beneficiary. ABUBAKER
The trustees in this case are no doubt an association of
individuals, but that consideration does not determine
the question whether they or their beneficiaries should be
agsessed toincome-tax. There are grave practical difficulties
in assessing trustees where, as in India, the tax is
imposed on a sliding scale. Such an assessment may result
in beneficiaries being charged at a higher rate than is
appropriate to them because they have a wealthy trustee,
and in a trustee being charged at a higher 1ate than is
appropriate to him because he holds large trust income.
The question whether trustees or the persons beneficially
entitled to the income of property should be assessed
to income-tax came before this Court in Commissioner of
Income-tax, Bombay v. Trustees of Sir Currimbhoy Ebrahim®
and subsequently before the Privy Council in Trustees of
Sir Currimbhoy v. Commissioner of Income-tax, Bombay.®
T think that both this Court and the Privy Council adopted
the view which Lord Cave had expressed in a case under
the English Act, viz., Williams v. Singer : Pool v. Royal
Exchange Assurance,® that prima facie it is the owner of the
income who has to be assessed, and that where property
is vested in a trustee in trust for a beneficiary, prima
Jacie it is the beneficiary who is to be assessed, though there
may be cases, and Sor Currimbhoy Ebrahwm’s case® was
one of them, in which the assessment is properly made
upon the trustee, there being nothing in the Indian
Income-tax Act which precludes assessment on a trustee.

Now, in this case the learned Advocate General bas argued
that in assessing income derived from jmmoveable property

under the Indian Income-tax Act, it- is the owner of the

O (1931) 33 Bom. L. R. 1549.
® (1934) 58 Bom. 317, 5. 0. LR, 611, A. 209, 2, c.
® 19211 1. A. C. 65.

Beaumont O, J.
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1938 property, who must be assessed under s. 9. He admits

Cowmassionen that the owner need not be the legal owner, and that when
or TCOMEB-TAX, . P e TR
Bowmsy  property is vested in a trustee in trust fov a benclicary
apmaen Sply, the beneficlary may be  the owner, Tt this
[ —— consideration cannot apply to trusts which create 1:11:17-(,»1‘(‘51:.&1
in succession, since a reversioner cannct be assessed upon
ingome to which he ig not entitled. Morcover in the frust
which falls for consideration in this case, and in most
frusts under Indian law, the ultimate beneficiaries ave not
ascerbainable, and there is mo exisbing benelicial  owner
of the corpus of the property. So that if the argument
of the learned Advocate General iy accepted, it must follow
that in most cases of trusts it is the trustee who will e
assessable on Income of immoveable property.  This seeins,
to me Inconsistent with the genceral schemie of the At
which undoubtedly recognizes trusts (See ss. 28 and 40).
- A difficulsy does, however, arise on the Tanguage of s 9
of the Act. DBefore dealing with that section, it is necesary
to look at some of the carlier sectioms. Nection 3 is-the
charging section which charges tax in regpect of all incore,
profits and gains of the previous year. Section 4 applics
the Act to all income, profits or gaing sy degorithed in
8. 6. Section 6 enacts that the following heads of
income, profits and gains, shall be chargeuble to income-tax
in fhe manner hereinafter appearing, namely, (i) salavios,
(i) interest on securitics, (i) property, (iv) business,
(v) professional earnings, and (vi) other sources.  Section 7
deals with the method of asscssing salarvies, wml s 8
deals with assessing interest on scourities.  Then eottieg s 0
which deals with the income of property.  Sub-section () is
in these terms :—

*“The tax shall be payublo by an assessee under the hewd ‘Property” in respeet of the
bona jide annual value of property consisting of sny buildings or kunds appurlenant
thereto of which he s the owner, other than sueh portions of such property as he may
occupy for the purposes of his business, subject to the fullowing allowanees.”

~ Then follow varions allowances in respect of outgoings
for repairs, insurance premiums and so forth which may
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be deducted. The effect of s. 9 seems to be that the 198
assessable income of immoveable property is the annual Commsstonmn
value of such property, as defined in sub-s. (2), less the Dowesy
authorized allowances, and without taking info account ANTBARER
any part of the property which the assessee may occupy 5 —— .
for the purposes of his business. No doubt the language of

sub-s. (1) does seem to involve that the assessee must be

the owner of the property from which the income is derived,

but, in my opinion, in order to bring the section into
conformity with the general scheme of the Act, it is necessary

to read the words “ of which he is the owner ” as meaning

“ of which annual value he is the owner 7. I think that the

Privy Council really adopted this view of the section in

Sty Curremblhoy Ebrahim’s case®  (supra), because their
Lordships discussed the question whether the Baronet was

the owner within the meaning of s, 9 in some detail. They

held that he was not the owner, because he was only entitled

to the balance of income which remained after providing

for a Sinking Fund and Repair Fund, and then simply as

so much money. But if “ owner” in s. 9 means owner of -

the property from which the income is derived, there was no

question to discuss, since the Baronet was at the most

a tenant for-life. Asfar as I know, the construction which,

I think, should be placed on s. 9 is the one which has been

adopted in practice, and we have been referred to no authority

in support of the Advocate General’s argument that the

income of immoveable property must be assessed on the owner

~of such property, and not on the owner of the income.

I think, therefore, that the original view of the learned
Commigsioner was right, and that it is the beneficiaries who

should be assessed, and not the mutavalees of the property.

The actual questions raised are :—

(1) Whether in the circumstances of the case the ,
Mutavalees (assessees) constitute an association of

@ (1934) 658 Bom. 817, 5. ¢. L, R. 61 I. A. 209, ». ¢
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1988 individuals within the meaning of s. 3 of the Indian Income-

Compissioner tgw Aet, 1922 7
‘of IKCOME-TAX, ’

Boxsay (2) Whether the Mutavalces (assessees) can be said to be

Azvwscze the owners of the properties within the meaning of s. 9 of the
Beaumont ¢, 7. Indian Income-tax Act, 1922, and were rightly assessed ag
‘ such ?

(3) Whether the assessces were in any event rightly
assessed as owners of the wakf propertics under s. 9 of the
said Act ?

(4) Whether according to law the Income-tax Authorities
were not hound to assess as regards the income of the wakf
immoveable properties directly the five beneficinries
mentioned in the deed of wakf dated July 18, 1981, and
supplemental indenture dated October 29, 1934 7

The answers to the questions will be as follows -

(1) In the affirmative.

(2) In the negative.

(3) In the negative.

(4) The Income-tax Authoritics were bound to assess the

five beneficiaries.

Costs to be paid on the Original Side scale.

RanoNEraRr J. T agree. I confess the question raiged
on this reference is not {ree from ., doubt, but upon the whole
T have come to the conclusion that the view which we have
taken is in accordance with the scheme of the Act and the
principles laid down in Trustees of S Currimbhoy v.
Commassioner of Income-tax, Bombay case® and Welliums
v. Stnger : Pool v. Royal Exchonge Assurance.©  True, that
in taking that view we are departing from o strict
grammatical construction of s. 9 of the Indian Income-tax
Act, but Ihave no regrets in that respect, because after
all it seems to me that the whole object of the Act is to
tax the income of the subject where it is found. If the

W (1934) 58 Bom, 817, s. ¢ L. B. 61 L A, 209, v, ¢
® [1021].1. A. C. 65.
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income is found with the beneficiary, then the beneficiary is 1938
primarily liable to be taxed, and if the income is found with Commssioxzz

o .. OF INCOME-TAX
the trustee, then it is the trustee who is liable. BoMBAY

Y,
I agree, therefore, that the questions should be answered Asvsixse
in the way proposed by my Lord the Chief Justice.

Rangnekar J.
Answers accordingly.
Y. V. D.

ORIGINAL CIVIL.

Before Mr. Justice B. J. Wadia.

THE PERFORMING RIGHT SOCIETY LTD., Pratsemrs . THE INDIAN 1938
MORNING POST RESTAURANT (4 rimm), DEFENDANT.* November 7

Lower-of-attorney—DProof of—Awuthentication by o Naotary Public—Presumption under
s. 85, Ividence Act (I of 1‘872)-01'1;1'1 Procedure Code (Aet ¥V of 1908), 0. I,
1. 2—Attorney of High Couwrt with general mower-of-attorney, whether a recognised
Agent—Verification of plaing by constituted attorney—W hather proper verification.

When a power-of-attorney executed before and authenticated by a Notary Public is
produced, if is open to the Court under 5. 85 of the Indian Evidence Act to presume

that all the necessary requirements for the proper execution of the power-of-attorney
have been duly fulfilled.

A certificate annexed to the power-of-attorney by the Notary Public is proof of the
facts therein certified, )

An attorney of the High Court holding a general or a special power-of-attorney
is a recognised agent of the party under O. IIL, . 2 (a), and can act for him.

Order XXIX,r. 1,is anenabling rule and it does not exclude the operation of
Q, VI, r. 14 and 15; accordingly a plaint duly signed and verified by a
constituted attorney of the partyis properly signedand verified.

Suir for injunction and damages for infringement of
copyright.

The plaintiffs were the owners of the copyright in
a musical composition called Classica which copyright was
still subsisting. = As such owners they had granted a licence

*0. C. . Suit No. 781 of 1937.



