
Bom. BOMBAY SEMES 271

claim made by th,e plaintiff as to his share in the property, 
and,, the omission of certain parties to the suit in the first 
instance has enhanced the ordinary bill of costs. Upon 
consideration of all the circumstances of this case we think 
that the trial Court’s order in regard to costs should be 
modified and we order that the costs of the parties in the trial 
Court after remand shall come out of the ancestral property 
before that property is subjected to a division in terms of the 
decree for partition. We do not disturb the order as to costs 
passed in the first appeal and the order of remand. Subject 
to that modification the decree appealed from is confirmed. 
As regards costs of the second appeal, we direct that the 
appellants, having in substance failed, must bear their own 
costs and those of the respondents.

MxiCExm J. I agree.

Decree varied. .

J .  G. R.
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Before Mr. Jiistice Wasmodeio and Mr. Justice Sm .

G. N . ASUNDI, P le a d k b , t h e  R eoeiveF v op t h e  e s t a t e  op txim Jub gm en t-d eb x'ok h , 

SHIVAPPA BASAPPA ICATTI and MAHAB'EVAPPA BASAPPA KATTI, 
A i’p e l l a n t  V. RAO SAHEB VIllAPPA ANDANEPPA IIANVI (ameiN'Ar,
DAKIvHASTDAE), PvESPOKDEKT.*

Civil Procedure Code- (A d  V of 190S), 0. X X I ,  r. ItJ- 
Trtmsferee—Assigmhent—Operatioji of law—Iiiterprekifion.

-Decree,—E xecn t ion-

■ lu  1933, tli© respondent brought a suit agaiust Iiis son to obtain a declaration that 
he alone had a title to certain promissory n o te s; and in 1935 he ol)tained a  decree 
which granted him the declaration, recognising hia OTOorahip to the amoimts that 
would l)c due after August 20, 1931. The son. had previously, that is, in 1931, 
obtained decrees on these promi.ssoiy notes, which were confirmed in 1934.

In 1936, tlxe respondent having applied to execute the decrees, the appellant, 
a Receiver of the estate of the judgment-dehtors, contended that the responcleiit

*First Appeal No. 145 of 1937 with H rst Appeal No. 146 o f 1937.
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ViBAPPA

iiatl 110 right to exouute tlie dftcrecs, tlwjre Ijeiiig no asHigxnvsont in writing, nor wad tlie 
Astrxor Tespondent a transferee l>y oporation of law :—

Held, (1) tliat the rcHpondont AVaB not a ti'ansferco by O'pcr.'U.ion of law ;
Abidunnissa Khanioon v. Aiiiirmmimi, KJnmtiion,̂ '̂ -̂  I ’andu v. an

Fmbhashinec D eli v. Itasildal Bamerji,{^) followod.

(2) That tho respondent wan the aasignoo in m'iting of the dccreca in qucntitm and 
therefore entitled to apply in and pro( êed with tho excculiou.

Pcrialcalha Nadar v. Mnliulwjaviy'-^^ refcri'ed tt).

F irs t Appeal fro m  tlie  d ecisio n  of (1. A . Bn,lsc, F irrtt Glass 
S ub ord inate Ju d g e , D h a rw a r, in  .D ai'klia.st N o . 4:7 ol;’ 1936. 

P io ce e d iiig s in  cxe o iitio rj.

I n  19 30, E a clm p p a , le sp o n d w it’s son, b ro n g lif. a.gfunst 
S H v a p p a  an d  M aliade.vappa c iv il su its  N os. 28 a.5id 32 o f
1930 to enforce ce rta in  proxnissoi'y notes an d  in  19:11 lio  
obtained decrees in  th o se 'su its. T lie r(‘. w ere a p p (!a is aj>-a,inst 
tliese decrees (F irs t  A p p e als N o s. 178 o f l ! ) 3 i  and  170  o f 
19 31) b n t tlie  H ig ii C o n rt confirm ed tiie in  on Ja:niia.:i.y 24> 

1934.

S h o rtly  before th is, t lia t  is , on ]3ecem b(‘r  22, 19:>3, tlio  
respondent brought su it N o. 14 o f 11K-J4 a.g}iinst Id s son 
to ob tain  a d eclaratio n  th a t h.(3 a lo iio  lia.d t it le  to  the 
p ro m isso ry notes in  cjuestion an d  on Sept^'ndx'i' 24, IfK-lo, 
he obtained a consent decree in  I'jicitjc term s :..

“ Thore i« nu objection to giunt a dct'laraMnji, and an iujuju'tion to i]i(t |iiii,hitill 
in this Buit that he (tlio i)Iain,tilii) i.s t he owner to ihe aiuovmi.H t ha(< v.ould hf iJiu> after 
the date AxiguBt20, lOSl, by the dei'endautw in .siKX'ial fdvil siiil, No. df ;nid .‘>2 
of 1930 in resj^ect of tlie said special uivil wiiit No. !l!S of lilSO and of KKU) ;mcl the 
decree in appeals Nos. 17S of 191.U and 170 of 1D31 profi-rroti Ihfrofroni.”

In  1936, the respondent ap p lie d  to  exccute tho doorecs 
in  su it Nos. 28 an d  S2 o f 19 30  b y  ;itta.chm cnt oi; (;(_‘rta,in 
pro p erties in  the p o sscssio ii o f the ftppo'lki t, as E(,ic(!iv<5r 
o f the estate o f B h ivap p a and  M aha,(lovap|)a,, w ]i(3n the 
la tte r contended th a t the respondent Iia d  no lom,s' stawli 
to  execute the decrees.

«■> (1B70) L. R. 4 I. A. fit's s .  (J. 2 Cal. 327, r. c.
(1925) 27 Bom L, R, 1100.
(1031) 59 Cal 297.
[1936] A. I. K. Mad.'C43.
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T h e  le arn e d  S ii'b o rd in ate  Ju d g e  o v e rru le d  th e  co n te n tio n  ^
a n d  d ire cte d  e xecutio n  to  pro ceed  ̂  o b se rvin g  a s fo llo w s ;—  astindi

“ The decree luider execution is one passed on a promissory note and in favoiU’ V ikapi>a
of the promisee, who is a son of the darkhastdar. The darkhastdar sued for and 
has obtained a declaration against his son that he is entitled to recover the anioiint 
of the decree («i‘cZe exhibit 5). It is on the basis of this declaratory decree that the 
darkliastdar is seeking to execute the decree passed in his son’s favour.

“ The Receiver relies oii the ruling in I.L.R. 57 Bom. 513 as aup[3orting his 
contention that the darldiastdar has no locus standi in this case. The ruling, however, 
is, ill m y  opinion, distinguishable from the present case. i"or, in, that case, the 
decretal debt did not speoilically form the subject matter of the suit, -while in the 
present case the suit apocilically referred to the decretal debt. Mortxivcr, the 
declaratory decree from which the dark'hastcUir has derived his right to e:a=icnte the 
decree uoder execution, is a conscnt decree, by tlie terms of ^vhich the soji who vras 
the original deoree-holdcr has rohnq.ui!^hed all his rights to the decretal amount 
.and constituted the darldiastdar the owner of the same.

In these circumstances I hold that the darkhastdar can eKccute the decree.”

The E e c e iv e r ap p eale d .

E. A. JaJiagifdar, fo r the a p p e lla n t.

A . G. Desai, fo r th e .re sp o n d e n t.

W a s s o o d b w  J .  T h e  fa c ts  g iv in g  rise  to  these appeals^ 
w hich, ra ise  the sam e q u estio n , so fa r as a statem en t th e re o f 
is  n e ce ssa jy  fo r th e  p re sen t pm^pose, are b rie fly  these. T h e 
a p p e lla n ts S h iv a p p a  a n d  M ah ad e vap p a, w hose estate is  
rep resented  b y  th e  C o u rt R e c e iv e r, h ad  exe cu te d  c e rta in  
p ro m isso ry-n o tes in  fa v o u r o f th e  sons o f th e  resp o n d e n t 
V ira p p a . The prom isees o b ta in e d  decrees a g a in st them  in
1931 w h ich  were co nfirm ed  in  a p p eal b y  th e  H ig h  C o u i't on 
J a n u a ry  24, 1934. B efo re th e  re s u lt o f those ap p eals, th e  
resp o n d en t, the fa th e r o f th e  pro m isees, file d  a s u it  in  
D ecem ber, 1933^ a g a in st th e  la tte r,fo r  a d e c la ra tio n  th a t he 
alon e h ad  tit le  to  th e  p ro m isso ry -n o te s. T h a t s u it  w as 
te rm in a te d  b y  a co nsent d ecree on S eptem b er 24, 19 35.
T h e  sa id  consent decree reco rd e d  th e  agreem ent betw een th e  
p a rtie s  w h ich , so fa r  as it  affected  th e ir rig h ts  to  th e  decrees 
o n  th e  p ro m isso ry-n o tes, w as in  these term s —

“ There is :io objection to  grant a declaration and an injunction to the plaintiff in 
this suit that he (the jjlaintiff) is the o%\'ner of the a.moun.t3 that would be due after 
the date August 20,1931, to the defendants (the promiseea).”

MO-ii Bk Ja 13—2ffl
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Wassoodew J.

193S -pliat agreem ent p u rp o rte d  to  beai: tLe signa,tures b o tli o f th e

A s ^ i prom isees, the sons o f th e  resp ond ent and also  the resp o n -

ViEAPPA dent h im self. U pon presentarbion of th a t ag ree m e iit the
C o u rt d ire cte d  th a t it  shoidd be reeor<led, and th a t a decree 
in  term s th e re o f passed. A cco rd in g iy  a decree w as passed in  
those term s. In  Ju n e , 1930 the resp ond ent iile<l tw o e xe cu 
tio n  a p p lica tio n s to executi^ the decrees on those p ro m isso ry - 
n.otes ob tained  b y h is  sons in  the C o u rt o f th e  ],^ii‘st (Jiass 
S ub o rd in ate Ju d g e  a t D h a rw a r under’ 0 . X X I ,  r . 16, o f th e 
C iv il P ro ce d iu ’e Code, a fte r reco g nising  h im  as th e  tra n sfe re e  
of the decrees b y  o p eratio n o f law , and also fo r a tta c h in g  the 
p ro p e rty  o f the jud gm ent-debtors, w hich, w as th e n  in  (‘ha.rge 
o f the R e ce iv e r ap p ointed  in  a p a rtitio n  s u it institut(M l b y  

th e ir co-sharers. The re ce ive r who ap p i'ared  on b i'lia lf  o f 
th e  judgm ent-debtors objected to the e xe cu tio n  on the 
g ro und  th a t the respondent h ad  aio rig h t to  <>:\:(;.‘(.“.ut(,‘ th e 
decrees there being no assignm ent in  w ritin g , a,nd. th a t he 
w as n o t a transferee b y  o p eratio n  o f law . T h a t co n tiiu tio n  
w as o ve rru le d  b y  the learned  F ir s t  C lass S id jo rd ijia to  J  adge 
w ho d istin g u ish e d  on the fiic ts  the a u th o rity  o f M.((!i<(deo 
Babwrao v . Anandrao Shanhifnu/^^ re lie d  on b}" th e 
R e ce iv e r, and orders fo r attach m en t wei.x,; issued.. The 
p ro p e rty  we are to ld  has since b(H?n, at-t'a.ched. Ag'aiust 
those orders the re ce iv e r o f the estate <)f tin.* jiidgiii!.^n.t~ 
debtors has filed these appeals.

The p rin c ip a l question is  wh.(ith(‘r  thr; rcs|:)0.n,<h*nt, 
who had apphed in  executio n, is  e n title d  to  m ake tlio se  
ap p hcatio ns to execute the ilecretjs <.)l)t.ain.(,‘(1, l>y h is  sc«is 
against the ap p ellan ts, first, on th e g ro u in l tlisi.t he is a tra n s 
feree o f those decrees b y  o p eratio n  <'jf law ,̂ an.d a,h:(.^rn,a.t,iv''ely 
on the ground th at lie  is  a ti:ansf<.a'e(:i b y  a.ssigiBne.fii; in. 
w ritin g  im p lie d  n i th e  a p p li(ia tio ,ri, sent b y  t lie  dec'.rce- 
hohlers to  the C o u rt to pass a decree I'e co g iiizin g  th e  
respondent’ s title  to the decrees as aigainst tin,' d c'cre e-lio ld ers 
them selves.
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193SR u le  16 o f 0 . X X I  o f t lie  C iv il P ro ce d u re  Code p ro v id e s
that— Asttnbi

V,  ,
“ Â 'here a decree or, if a decree lias Iteon passed ]’ohi,tly in favour of two or moro VXBAPPA 

peKons, tlie interest of any decree-holdeT in tlie decree is transferred by assignment j
in writing or by operation of law", the transferee may apply for exeoutioii of the 
decree to the Court which passed it .”

T h a t ru le  fu rth e r p ro v id e s fo r a d ifferen ce in  the p ro ce d u re  
w here th e d ecree-hold er is  a tran sfe re e  b y  assig n m en t in  
w ritin g  an d  w here h e is  a tran sfe re e  b y  o p e ratio n  o f la w .
In  the fo rm er case n o tice  o f th e  a p p lic a tio n  h as to  be g iv e n  
to  the tra n sfe ro r a n d  the ju d g m e n t-d eb to r, an d  th e decree 
ca n n o t be executed u n til the C o u rt has h eard  th e ir o b je ctio n s 

. ( if  a n y ) to  its  executon. N o such no tices h a ve  been g iv e n  b y  
reaso n o f the co n ten tio n  th a t th e  tra n sfe r w as b y  o p e ratio n  
o f la w  w h ich  p re v a ile d  in  th e  C o u rt below .

T h e exp ressio n “  tra n sfe r b y  o p e ra tio n  o f la w  ”  h a s been 
in te rp re te d  in  nu m erou s d ecisio n s in  In d ia . I t  h as re ce ive d  
re s tric tiv e  in te rp re ta tio n  in  Maliadeo Bahvrao v. Anandmo  
SJicmhafmo,^^  ̂ w h ich  fo llo w e d  ce rta in  o b se rv a tio n s o f the 
J u d ic ia l C om m ittee o f th e  P r iv y  C o u n cil in  Abidunnissa 
Khatoon v . Am im nnissa  KlmtoonS-'^- I n  Maliadeo 
Bahumo's case^^) th e  p la in t iff ’s g ran d m o th er w h ilst she w as 
in  m anagem ent o f h is  p ro p e ity  o b tain ed  a m oney-decree 
and  succeeded in  re co v e rin g  th e  firs t  in sta lm e n t p ro v id e d  
th erem id er. T he p la in t iff  th e re a fte r o b ta in e d  a decree 
ag a in st th e  g rand m o th er e sta b lish in g  h is  ad o p tio n  w hich 
e n title d  him  to o b ta in  possession o f the fa m ily  p ro p e rty  in  

h e r possession. H e  th e n  a p p lie d  to e xe cu te  the decree 
o b tain e d  b y  th e  g ra n d m o th e r w ith o u t o b ta in in g  an 
assigixm ent in  w ritin g , tre a tin g  h im se lf as a tran sfe re e  b y  
o p e ra tio n  o f law . I t  w as h e ld  th a t he co uld  n o t do so 
u n d e r 0 . X X I ,  r. 16. M r. Ju s tic e  E a n g n e k a r in te rp re te d  
th e  e xp ressio n  “  b y  o p e ra tio n  o f law  a s fo llo w s (p . 517) :— •

“ In my opinion, according to tho natural meaning of the words a- transfer by 
operation of laiF means a transfer on the death or by devolutioja or by succession, and 
a tranKferee l>y ojperation of law 'w’oxild be a legal representative of the deceased

(1933) 57 Bom. 513.
2̂) (1876) L. B. 4 1, A 06 S. 0, 2 0^1. 3^7, r  .0,
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1938 (lecree-lioldor, or tlio person in wIkiiu tLe in terest of tlie (;kH:reo-liolcler liiis 'btoome
Astodi "^'ested under a. statute, e.g., tlio Official A.SHignce of an insolvont uuder the

V. Presidency-tomas InBolvency Act, or tlic puri-hiiticr at. a (Jourt Bale in oxtn'uiioii of
ViEAPPA a decree.”

'̂ ’ass'^ui J. T lie  la tte r illu s t iu t io n  w as pei'lia.ps snggcstcd b y  tlie
o b servations o f t lie  P r iv y  C o u n cil in  BinemLfonaih Banmjal 
V. Ramcoomaf Gliose.

Tlie facts in Abickmmssa Khatoon v, Am im nnissa  
Khcm,toon^”'> were these. One Waited A.Ii foixHiglit ii, suit 
against Ins fatter Abdool Ali, to jxicover iiosKC'S.sion of 
considerable property. In tlie ooiirsc uf tlic suit. Wii.IkhI dieds 
and niidei the powers given by s. 103 of xiet Vll.I t)f 
iiis widow Abidunniiiisa’s name wa« substituted in liiy place. 
Ultimately a decree was given in Iicr fav(jiii‘. A powiduunous 
son was born to AbidnnnisBa, and lie l;:Lt(‘j; on ap|>iie,d for 
executing tbc decree obtained by liis 'nurtlK!]'. Tlie 
legitimacy of tliat son wa.s qnestioncd by tlu; jiidgjnc'iit- 
debtor, the father of tlie original plaintiff, and t'Jie qiK'stion 
was decided ultimately in tlie son’s iavoiii’ by tin  ̂ Higli 
Court. Th,e judgment-d.ebtor then iippealed. to Privy 
Conncil Tlieir Lordsinps dealing witJvtlie pi.'oceiliire. in 
execution laid down by s. 208 of Act VIII of 1S51) wliieli in 
terms corresponds to the provisions o:t‘ 0. XXI, r. 10, made 
the following observations (p. 73):—

“ It appoar.y to tlidrLordBhip8,in the iimt pliict!, tiud., (in.suiiuu;,' \Vii.jc!<l tu have 
tlie interest aK.sertod, the decree w'a.'s not, in the tcrtUri of thin tt'auid’errcd, to
liim, either by a.ssignnient, which it; not pretcnuleil, or I ry ope ration of law, from tlit; 
originaldccree-holder. No incident liad oec.nrrod on wliioh tlû  law' cnvild oporato, to 
transfer anĵ  estate from his niothor to him. Tlujr« had l»c.(!u im death ; lliorc had 
been no doTolution; there had boon no HUCeesHion. Tils nioth('r K'tiuruuJ what right 
she had; that right was not tranfif(irr<;d to him ; if luj had a rifild,, It waw derived 
from his father; it ajipearB to tlusir LordshipK, therefuto, (Jiai h(‘ ii- nol; a trutuifei'ce 
of a decree within the terms of tliiH yeetioxi.’ ’

I t  seems clear from  tb e above tb a t it was tlionglit that th e  
pbrase “  b y  operation of law ” , was snscoptiblc of usstrictive 
in te rp re ta tio n ; for if it were o tlie rw ise, tlie son oi; tJie (:l(!cr<!e- 
io ld e r  being the p erson in  w bom  the p ro p e rty  o f th e

(1880) L. R. 8 , 1. A. 65 at p. 75, s. o. 7 Oal. X07, i’. o,
(1870) L. R. 4 I. A. 06, s. o. 2 Cal. 327, r. c.
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deceased W aLed  A H  w as v e ste d  as a n  h e ir  u n d e r th e 
M altom edan law , and co n seq u en tly  an  assignee o f th e  decree astikdi 

in  e q u ity , co uld  l)e  re g a rd e d  as a tran sfe re e  l>y o p e ra tio n  o f vibaeta 

la w , th e  decree h a v in g  been o b tain e d  b y  h is  m o th er as waT^hw /,• 
rep rese n tin g  h is  fa th e r’s estate. I t  seem s th e  p o s s ib ility  
o f b rin g in g  e q u ita b le  rig h ts  w ith in  th e  e xp re ssio n  w as 
p resen t to  th e m in d  o f H a n g u e k a r J .,  fo r he ap p ears to  h a v e  
co nsidered  w hether th e  decree o b tain ed  b y  th e  g ra n d 
m o th er co u ld  be reg ard e d  as an  asset d e v o lv in g  u p o n  th,e 
adopted son upon h is  a d o p tio n . B u t the C o u rts in  b o th  
the cases d id  n o t a tte m p t to in te rp re t th e  exp ression 
lib e ra lly . I t  is  suggested th a t the o b se rv a tio n s in  
Abe.doonissa lUiatoon v . Ameefoonissa a re
illu s tra t iv e  and  n o t e x h a u stiv e . T h a t does n o t seem  to be 
th,e case. T h e ir L o rd sh ip s  re fe r to  the fa c t th a t no in c id e n t 
h ad  o ccurred  on w h ich  th e  la w  co uld  o p e rate  to  tra n sfe r 
a n y  estate fro m  h is  m o th er to  W ahed , fo r, th e re  w as no 
d eath , no d e v o lu tio n  a n d  no succession . T h e  o th e r 
co n tin g en cies or p o s s ib ilitie s  o f d e v o lu tio n  d id  n o t in  
th e ir L o rd sh ip s’ o p in io n  m a tte r. T h e y  a c c o rd in g ly  gave 
illu s tra t io n s  o f the k ic d  o f cases co ntem p lated  b y  the m le .

In  Pufmamnddas Jiwandas v . Vallabdas Wallji,^-  ̂ S ir  
C h a rle s’ S argeut G. J .  w as d e a lin g  w ith  th e  effect o f an  
assig nm ent b y  th e  tra ste e s o f the p ro p e rty  o f one 
R a n ch o rd a s xm der the la tte r ’s w ill, whi(3h d ire cte d  them  to 
a ssig n  th e  e n tire  p ro p e rty  to  one P u im .an an d d as as soon as 
he cam e o f age. T h e  assig n m e n t w as m ade b y  th e  tru stee s 
in  th e  m ost n a tu ra l term s in  18 70  a fte r a s u it  h a d  been filed 
b y  them  to  re co v e r m oney due to  th e  estate and w h ich  w as 
s t ill p en d in g . T h e  effect o f th a t assig nm ent w as to  v e st in  
P u rm a n a n d d a s the w hole in te re st in  the decree sub seq uen tly 
o b tain e d  in  th a t su it. U p o n  o b je ctio n  taken  to the 
e xe cu tio n  o f th a t decree b y  Pui,‘m an.anddas th a t he w as no t 
a tra n sfe re e  o f the decree u n d e r s. 232 o f th e  C iv il P ro ced u re

(1876) L. R. 4 I. A. 66, s .  o. 2 Cal. 327, P. 0.
(1887) 11 Bom. 506.
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Wcmood&w J .

1̂ 38 Code, the following observations were wiade overruling the
Asotdx objection, (p. 512):—
VrtuppA “ There i» no doubt that, in a (Joiirfc of equity, in Kngliuul tlio tlccwo would

be regarded as assigned to PvirmaiianddaH, and Le ■vv'onid ):)0 allowYid to proceed 
in execution in tlio name of tlu; aasignors. Here thereibno distiiictien Itct(-M'ecii ‘ law ’ 
and ‘equity’ , and by the expreswon ‘ by operation of laiv * nniMt be luuJerKtood, 
tile operation of law' a.s adminiBtcred in iJieHo (ViiirtB. Wo think niulei,' the 
cirouiDstances that we ninsthold thatthisdeeree haHlu'cn traiiBlerred 1 oI'irnnananddas 
‘ by operation of law ’. In the xwcsent caae the decree Jiafi b(“en li'aiiHfc.i'red by 
an asaignment in writing as construed in these ("onrliS.”

I t is difficult to understand the cixa(;t signifKjjxi'ico of the .last 
sentence or to reconcile it with the p.Tece(iiiig one. The 
leasonirig adopted seems to be that ;.iltJiougli tlic', .‘i,8,sig.iu:rieiit
was prior to the decree it piirportcd, to ;iK.!t in law
but in equity the deci'ee su.bsequently obtaijied. JUit the 
last sentence vSuggestH that by Ixirce of Ia,w a.nd. t\c[iiity 
the prior assignment was i‘egaJ:ded as an. assigniiK'irl- in 
writing of a subsequent decrei^ At a,ny r{:ite wt*. fe-(‘l l:)ouiid 
by the interpretation in KliaUmi's' caKc., of
the expression in question.

In a later ca.se of Pamlu v. ^Savla^'’̂ t  e jipplicant in 
execution had obtained a decree'. dire(.‘ti;i,].g tJiati tlie interest 
in a prior decree obtained by the; jiidgn.ient--de])i;()r sh.ould 
be transferred to the ap|)] jeaiit upon t('r;nis, a,nd. it. wa.s lield 
that the subsequent docreo did not ope;i,‘at,i; in .law to (joiivey 
01 transfer or assign the interest of tlu,; dee.ree-Jioldtsr in

• the prior decree to th.e a‘ppJicaait for “ .lie lia,d oaily a right 
under his own decree to obtain an <issign.rne3iS' :fr()iii. the. 
decree-bolder of the other dec,!,'ee Tln̂ re. tuv. si]i.ii,iar 
observations in v, Miih(i(l(nwp'p(iS-'^

111 Rmmisami v. A nda PillaiS^'> a, Hindu obtaoK.'d i.n 1878 
a decree for partition of ceu'tain proj>erty, a,nd lie aipplietl in 
1888 to have it executed. He .relied in ba.r of liniit^l,tio^ on 
an application for execution made by his son, wlio hatl

(1925) 27 Bom. L. E . 1109.
(1934) 36 Bom, L. R. 807. 
n8!?ft) 14 Mad. 252.
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1038o b tain e d  a decree a g a in st h im  in  1881 in  a  p a rt it io n  s u it, 
w h ereb y b is  rig h t w as e stab lish e d  to  o n e-fifth  o f w h a te v e r asukm

sh o u ld  be a cq u ire d  b y  th e  fa th e r b y  v irtu e  o f th e  decree o f vieappa

18 78 . I t  ap p ears th a t th e son h ad  ap p lied  fo r e xe cu tio n  o f wcmood̂ w J.
th e  w hole decree, sta tin g  th a t h is  fa th e r w o u ld  n o t jo in  in  
sp ite  o f n o tice. I t  w as h e ld  th a t th e  .son w as an  assignee b y  
o p e ra tio n  o f law  o f o n e-fifth  o f th e  ju d g m e n t d eb t. In  the 
.absence o f a n y  reaso n in g  u n d e rly in g  the d ecisio n , it  is  d iffic u lt 
to  sa y  w h at in d u ced  th a t co n clu sio n . I t  is  ho w ever p e rm is
sib le  to surm ise th a t the d e cisio n  is  p e rfe c tly  re co n cila b le  
w ith  the other cases p la cin g  a lim ite d  in te rp re ta tio n  on th e 
exp re ssio n  “ b y  o p eratio n o f la w  fo r the effect o f a p a rt it io n  
decree acco rd in g  to  H in d u  law  is  severance o f sta tu s an d  th e 
v e stin g  in  se v e ra lty  o f th e in d iv id u a l shares in  th e  d iffe re n t 
m em bers o f the co p a rce n ary. I t  w as th erefo re p o ssib le  to  say 
thfot th e re  w as d e v o lu tio n  o f sp e cific in te re st b y  o p e ra tio n  
o f la w . I t  m ay be n o te d  th a t in  PrahasJdnee I)ehi v . liasiJdal 

the C o u rt a p p ro ve d  o f the v ie w  e xp re ssed  in  
Pandu  V. T h ere  th e  a p p e lla n t; w ho w as the
assignee o f p ro p e rty  w ith  a ll a rre a rs  o f re n t, m ade a n  a p p lic a 
tio n  to  be p erm itte d  to  execute, u n d e r 0 . X X I ,  r . 16, a decree 
p assed sub sequent to  th e  a ssig n m en t, in  resp ect o f som e 
a rre a rs o f re n t, in  a s u it  b y  h e r assig n o r, and it  w as h e ld  th a t 
she w as n o t e n title d  to  a p p ly  fo r executiQ ii, n o t b eing a 
tran sfe re e  b y  o p e ra tio n  o f la w ,

M r. D e sai has suggested on b e h a lf o f t li^  resp o n d e n t th a t 
the q u estio n  o f w id e n in g  th e  a p p lic a tio n  o f th e  exp ression

b y  o p e ratio n  o f la w  ”  w as n o t co nsidered  in  th e  cases cite d  
a g a in st ]:iim , and  th a t, h a v in g  re g ard  to th e  p ro v isio n s o f the 
‘C iv il P ro ced u re  C ode an d  th e  fa c t th a t the ru le  is  n o t e xh au s
tiv e , it  w o u ld  be n e ce ssary  a n d  p ro p e r to  g iv e  an  e xte n sive  
■and co m p rehensive m eaning  to  th e  exp re ssio n  p a rtic u la rly  
in  v ie w  o f the o b se rv a tio n s in  Purmananddas Jnvmdas y ,
Vallabdas H is  a rg u m e n t is  th a t th e  fa th e r in  t h is '

(1031) 59Cal.297. (1935) 27 Bom. L.B. 1109.
(1887) n  Bom. S06.
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^  case, the respondent, became a liolcler of the title to the
asuî di (decrees by force of the ooBsent decree passecl in, the suits
viEAPPA against the sons, and, as according to law such a decr(M3, which.

W a s ^ m t ;  J .  IB tho a,ct o f the C o u rt, vested the rig h t in  th(s d ecree in  the 
fath er w ith o u t m ore, the la tte r beciim e a tran.s,fcre(j a cco rd in g  
to law  or b y  operatio n of law . H e  has re lie d  tipon. tho 
d e fin itio n  o f the w ord “ decree-hoJder ”  in  s. 2 (3) an d  the 
w ord ‘ ‘ le g a l re p re se n ta tiv e ”  in s . 2 (1 1 ) o fth e  C iv il F ro  cednTe 
Code. H is  argum ent is  th at a lth o ug h  tiu'. t;i;rni d,eeree" 
h o ld e r ”  does no t in clu d e  a translxvree, y e t w hen a n  o rd e r is  
m ade in  h is  fa v o u r b y  the C o u rt upon (vnqnii'y in to  Iiis  t it le , 
it  is  w ith in  the pow er of the C o u rt to  reco g nize .hijn as 
a transferee and p e in iit h im  to eX(H:;ute. tlu'. decree, 
p a rtic u la rly  w hen the question o f the de(;re(;.--]ioi(],ei.‘\s le g a l 
rep rese n ta tive  fo r the purpose o f s. 47 oi:‘ t iu i sa,id C^tde h as 
to be determ ined b y  the C ourt itst'lf. I t  is i'u riJ ie r u rg (‘d th a t 
the expression “  tran ster by opera,tio;n oi: law  ”  is  a genus 
o f w h ich  “ an assignee in  w r it in g ”  is  spec'.if'.vs., fo i’, the 
p ro v isio n s o f s. 146 o f the Code are  w ide enough to  (‘.na bie a n y  
person claim ing  un(ter a decree-holder in  la w  i;0 a,])|)ly in  
execution and the r ig lit  is  not re stri oted. TiuJ-t i«  s( >, p n  )(5ee<ls 
the argum ent, because tran sfe r “  b y  opcji-ation o f la,w oovers 
a ll k in d s o f tran sfe rs p riva te  and  through Coii;i.'t. .Wow the 
obvious d ifficu lty  in  accepting th a t reason ing  ix)r tin? p urp ose 
o f p erm ittin g  e ve ry  represcnitative o f a. dec r̂ec’.-Jioldei' to 
execute a decree lie s  in  the sp e cia l p ro v isio n s o f r. 1(1 o f 
0 . X X L  The general p ro visio n s, in  m y o p in io n , ca irn o t be 
in vo k e d  fo r overcom ing the difl;i.culty. I f  th.e aa'girnuvnt is 
ca rrie d  to  its  lo g ica l conclusion,, it  w o iih l bt; possiI>l(^ to say , 
b y reason o f the p ro visio n s o f th e  S p ecific ilelit^i* A c t j ja i'tic u - 
la r ly  s. 3, and s. 5, els. (b) and (c) read w ith  s. 54, th a t e ve ry  
a ct o f th e  C ourt m anifested b y  its  dec-ree d.eclaring t it le  in  
th e su b ject-m atter o f another decre-e in  la v o irr  o f t lie  d(icre<'." 
h.older an d  every p riv a te  tra n sfe r o f a, decree, Avliich in  la w  
h as the effect of vesting the decree in  tho traibsl'cree, is  
a tra n sfe r b y  operation of law . N ow  the le g isla tu re  h a s in
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th e  ru le  m ade a d istin c tio n  in  p ro ce d u re  betw een a tra n sfe r 
b y  assig nm ent in  w ritin g  a n d  a tra n sfe r b y  o p e ratio n  o f la w , 
a n d  i f  t lie  la tte r e xp re ssio n  w as in te n d ed  to co n v e y  e v e ry  vibIppa 
p o ssib le  k in d  o f tra n sfe r it  w o u ld  be un n ecessary a n d  su p e r- wass^w J. 
flu o u s to  create th a t d is tin c tio n . T h e e xp re ssio n  ‘'"'assignee 
in  w ritin g  ”  could n o t o b v io u sly  be regarded, lia v in g  re g a rd  
to  the p o sitio n  o f th e tw o e xp ressio n s, as illu s t ra t iv e  o f th e  
supposed g eneral te rm  co m p rised  in. th e e xp re ssio n  b y  
' ‘ o p e ratio n  o f la w ’ ’ , a n d  I  fe el h a v in g  reg ard  to  th e  language 
iise d  tha,t th e  sp ecific im p o rt o f th e  tw o e xp ressio n s rem ain s 
un affected b y  th e ir co n n e ctio n  w ith  one an o th e r in  r. 16.
I f  it  w ere p e rm issib le  to o b ta in  a cin e to  th e in te n tio n  o f tlie  
le g isla tu re  in  the use o f the exp re ssio n  b y  reference to  the 
la w  o f tra n sfe r, fo r r. 16 d eals e sse n tia lly  w ith  tra n sfe rs  o f 
decrees a n d  th erefo re the su b je ct-m a tte r th e re o f, it  w o uld  be 
u se fu l to  re fe r to s. 2 (d) o f th e  T ra n sfe r o f P ro p e rty  A c t,
T h ere the e xp ressio n , tra n sfe r b y  operation, o f la w  ”  is  
used in  co n tra -d istin ctio n  to  th e  w o rd s “  by^ o r in  e se c iitio n  
of, a decree or o rd er o f a C o u rt o f com petent jui.‘is d ic tio a  
Th e tra n sfe rs “  b y  o p e ra tio n  o f la w  ”  are o b v io u sly  in te n d e d  
to be confined to te sta m e n ta ry  an d  in te sta te  succession , fo r
fe itu re , in so lv e n cy , a n d  the lik e . I t  is  tru e  th a t the ru le  a s 
to  the e xp o sitio n  o f one A c t b y  the lang uage o f an o th er m ig h t 
be p ro p e rly  a p j)lie d  to d iffe re n t statu te s in  p a r i materia 
though, m ade at d iffe re n t tim es. B u t w here, a s here, th e  A c ts 
d e a l w ith  s im ila r o b je ct, n am e ly, tra n sfe r, a lth o u g h  n o t fo r 
th e  id e n tic a l p u rp o se, I  th in k  it  w o u ld  no t be im p ro p e r to  
re fe r to  th e  d ifferen ce o b served  b y  the le g isla tu re  in  the 
use o f s im ila r exp re ssio n s. I t  co uld  also be supposed th a t 
th e  le g isla tu re  w as awa,re o f th e in te rp re ta tio n  p u t on those 
w o rd s b y  the C o u rts a n d  th e  P r iv y  C o u n c il in  Abedoonissa 
Khatoon v . Ameeroonissa Khatom^^^) an d  fro m  th e  fa ct th a t 
it  re ta in e d  the w o rd s in  th.e enactm ent o f 1908 it  m u st be 
assum ed th a t it  h as accep ted  an d  no t o v e rru le d  th e  ju d ic ia l 
in te rp re ta tio n  g iv e n  to  th o se w ords. I do n o t t h in k

(1876} L. R. 4 I. A. 60, S. 0, 2  Ca]. 327, A C,



therefore th a t it  k  p o ssib le  to  reg ard  a decrGC, .such a s we 
asttmdi ]ia-ve here, d eclarin g  th e t it le  o f a  pa,rty to si dec'r?(H'. j)a,ssed

vieI ppa p re v io u sly , as su,fficienb to  cffect a, tra ,iiyfci‘ by ojxvi'ati on o i‘ law

J. o f th e  r ig h t  to  execute th e  decree w ith in , th e  m o a n in g  o f r . 16 
o f 0 . X X I .  I  am  in c lin e d  w ith  res|;)ecfc to aecK'-^jt a,s c,oi‘rect 
th e  view  w h ich  w<as expressed in  the tw o cases rei'ei'i.'etl to, 

n am ely, Pandu  v. SavlaM^ and Pralmsldnce I k b i  v. UnsiJdal 
BanefjiS-^ I  am  also o f the o p in io n  th a t a d(H)riH) d c'clarin g  
tit le  to  the m oney ob tained  im d e r ano ther <l(H!.ret‘- do(',s no t 

ipso facto co n stitute  a n  a ss ig n m e n t, a n d  t l i a t  a.t b e s t it  c.r.*e.ates 
.a rig h t t o  o b ta in  an  a ss ig n m e n t o f  th('. (Umm-hh*. fo r  th e  p u rp o se  
o f re a lisa tio n  o f th e debt to  whit^li thc‘. t.itk i is  <„‘4Xnl'(M,‘red. 
T h erefore I  w ould hold  th a t a pcvrson li.k'X'. tlH', .iHsspo^ident, 
w ho up on onr in te rp i’cta tio n  o f h is  d (‘c,re.('. w jis en,t-ill('<i to 

o b ta in  an  assignm ent o f a (.lecj.’eo a lre a d y  o!)tai;n.(,'d, or tlie  
.m onies recoverable theiivLnvler, is  n.ot a, la-anslV'.ree hy 
■operation, o f law . C o nsequ ently it  sccyins to nui the
lo w er C o u rt w as w rong i n h o ld in g  t iia t  the resp o n d e n t w as 

a transferee b y  op eratio n o f la,w.

The a lte rn a tive  argum ent o f th e  rcsponcbviit iK th a t i f  he 
were no t a transferee by o p eratio n  o f law  a,t k*a.st h,e is  
•a transferee hy assignm ent in  w ritin g . T lie i'e  I  think: h r  is on 
firm er grom id. There is  in  th is  caf^e a  jo in t u.pp]i(.‘a1vi<)n l)y  the 

h o ld e rs o f the decrees and  th e present a p p lic a n t to t lu ‘. I'o n rt  
w herein it  is  im e q u iv o ca lly  stated  tiia,t thc‘. fo rm er ]ia,ve no 
o b jectio n  to  surrend er a ll th.(.'ir I'ight.s to t lu ' eJainia/nl;, the 
p la in tiff in  the case, and th a t the C o u rt siiould. (;«).nlinn id ia t 
arrangem ent b y a decree d e cla rin g  h is  titl(^ t/O ih e  m onies^ 
claim ab le  under the decrees. I f  su,cli a w ritin g  w<‘r(* l:,(,*ndc.i'ed 
an d  th e  C om t’s san ctio n  obtained, it  seems to  m e th.a,t it  is  
d iffic u lt to resist the inference th a t i j i  eifee.t th a t w i'ltiu g  is  an  
assignm ent. There is  ik> p ro v isio n  in  la,w ]U’(.‘sc rib in g  
a p a rtic n la r fo rm  fo r such an  a:^,signm(‘nt:. The. rul<3 its e lf 
m erely req u ires a w ritte n  a ssig im M it and  it  does n o t sp e cify  
the fo rm  w hich it  should  tak e. In  vic‘.A? o f th e  ])to v is io n s  o f
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1P38t lia t  lu le  and its  o b je ct, it  seem s t lia t  som e w ritte n  a u th o rity  
pro ceed ing  fro m  tlie  tra n sfe ro r o f t lie  decree is  su ffic ie n t fo r asutos

t lie  C o u rt to  ta k e  a c tio n  o n  th e a p p lic a tio n  o f th e  tra n sfe re e , vibappa

T h erefo re  as it  is  p o ssib le  to  co n stru e th e  agreem ent in  w ritin g  wcmood&w Ji
w h ich  req u e sts the C o u rt to  p ass a decree in  te rm s th e re o f, as 
a n  in te n tio n  to co n ve y  an d  tra n sfe r the d ecrees, w e are- 
p re p ared  to regard  it  a s a n  assig nm ent in  w rit in g  fo r th e  
p urp o se o f r. 16. In  th a t co n n ectio n  I  w ould re fe r to  th e  
case o f PeriahatJia Nadar v . Maliali'iigamM'  ̂ W ith  resp ect 
I  agree w ith  th e  fo llo w in g  o b se rva tio n s m ade th e re in  

(p . 545)
“ Anything- in writing which, transfers a decree and clearly shows that the intention 

Avas to assign the decree is s\ifficient, and what *is reiiuired is an assignment in 
substance which is in writing.”

C o n se q u en tly  it  is  p o ssib le  to h o ld  th a t th e  resp o n d e n t is  the- 
assignee in  w ritin g  o f th e  decrees in  question a n d  th e re fo re  
e n title d  to a p p ly  in  a n d  p ro ceed  w ith  e xe cu tio n . On. th a t 
acco u n t th e C o u rt w ill h ave  to  co nfo rm  to  th e  fo rm  o f 
p ro ce d u re  la id  dow n b y  r . 16. T h e  ru le  in s is ts  on th e  issu e  
o f n o tice s to  the tra n sfe ro r a n d  th e  ju d g m e n t-d e b to rs. The- 
la tte r are  on th e re co rd , a n d  a re  aw are o f th e  a p p lic a tio n , 
b u t no fo rm a l n o tice  seem s to  h a ve  been g iven  to  th e  
tra n sfe ro rs  the o rig in a l d ecre e-h o ld ers. T h a t w as th e  o b v io u s 
re s u lt o f th e  in te rp re ta tio n  p u t b y  th e  lo w er C o u rt upon th e 
p ro v isio n s  o f r . 16 o f 0 . X X I .  N o w  th a t we h o ld  th a t th a t 
C o u rt is  w rong in  th a t in te rp re ta tio n , we th in k  th is  case 
sh o u ld  be sent dow n fo r co n fo rm in g  to  th e fo rm  p re scrib e d  b y  
r . 10 b efore p ro ceed in g  fu rth e r w ith  the a p p lic a tio n . In  th e 
m eantim e it  w ill be n e ce ssa ry to  co n tin u e  th e  a tta ch m e n t.

In  v ie w  o f th e ab o ve  these a p p e a ls m u st be d ism issed .
H a v in g  regard  to th e fa c t th a t th e  a p p e lla n ts fa il in  sub stance, 
th e y  must p a y  th e ir own as w e ll as the resp o n d e n t’s costs o f 
these ap p eals.

Sen J. I  agree.
Appeals dismissed.

,y .:v . D.
[1936] A. I. K. Mad. 643.


