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claim made by the plaintiff as to his share in the property, 1933

and, the omission of certain parties to the suit in the first Rawerve
instance has enhanced the ordinary bill of costs. Upon  Fasms
consideration of all the circumstances of this case we think yieomew 7.
that the trial Court’s order in regard to costs should be
modified and we order that the costs of the parties in the trial

Court after remand shall come out of the ancestral property

before that property is subjected to a division in terms of the

decree for partition. We do not disturb the order as to coste

passed in the first appeal and the order of remand. Subject

to that modification the decree appealed from is confirmed.

As vegards costs of the second appeal, we direct that the
appellants, having in substance failed, must bear their own

costs and those of the respondents.

Mackriy J. I agree.

Decree varied.
J.G. R

APPELLATE CIVIL.

Befare Mr. Justice Wassoodew and My, Justice Sen.

G. N. ASUXDT, Preaver, Tus REOEIVER OF TIS FSTATE OF TIX JUDGMENT-DEBLORS, 1933
SHIVAPPA BASAPPA KATTI axp MAHADEVARPPA BASATPA KATII, ‘Seﬂfe_i)_l_l_)ir 16
ArPerLant 2. RAQ SAHEB VIRAPPA ANDANEPPA MANVI (0RIGINAL -
DARKUASTDAR), RESPONDERT.*

Ciril Procedure Code (Aet V. of 1908), 0. XXI, ». It—Decrec—IBwerution—
Transferee—Assignment—Operution of law—Interpretution.

10 1933, the respondent brought & suit againgt his son to obtain o declaration that
he alone had a title to certain promissory notes; and in 1935 he obtained a decree
which granted him the declaration, recognising his ownership to the amounts that
would be due after August 20, 1931, The son had previously, that is, in 1931,
obtained decrees on these promissory notes, which were confirmed in 1034,

In 1936, the respondent having applied to exceute the deerces, the appellant,
a Receiver of the estate of the judgment-debtors, contended th‘at the respondent

*First Appeal No. 145 of 1937 with First Appeal No, 146 of 1937
wmo-1r Bk Ja 13—2
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had no right to exceute the decrees, there being 1o assignment in writing, nor was the
respondent o transferce by operation of law :—
Held, (1) that the respondent was nob o transferee by operation of law ;
Abidunnisse  Khantoon v, Amivannisse  Khantoon, Y Pandw. v Seela®™  an
Prabhashinee Debi v. Rasillal Banerji,(3) followed,
(2) That tho respondent was the assignee in writing of the decrees in question  and
therefore entitled to apply in and proceed with the exerution,

Perviskatha Nadar v. Malalingain, @ referved to.

First Apprar from the decision of ¢ A, Balse, Tirst (Jass
Subordinate Judge, Dharwar, in Darklast No. 47 of 1936,

Proceedings in execution. _

Tn 1930, Rachappa, respondent’s son, brought against
Shivappa and Mahadevappa civil suits Nos. 28 and 32 of
1930 to enforce certain promissory notes and in 193! he
obtained decrees in those suits. There were appeals agninsg
these decrees (First Appeals Nos. 178 of 1931 and 170 of
1931) but the High Court confirmed them on January 24,
1634,

Shortly before this, that is, on December 22, 1933,  the
respondent brought suit No. 14 of 1934 against his son
to obtain a declaration that he alome had title to the
promissory notes in question and on September 24, 19335,
he obtained a congent decree in these terms -~

* There is no objection o grant o declaration and an gunction to e plaintif
in thissnit that he (the plaintifl) is the owner to the amonnts that would be due after
ihe date August 20, 1051, by the defendanls in gpecial eivil suil. Noo 28 of 1020 and 32
of 1030 in respect of the said special vivil suit No. 28 of 1030 and 32 of I‘HU arud the
decree in appeals Nog, 178 of 1931 and 170 of 1931 preferred thereftom.?

In 1936, the vespondent applied to execate the deerees
in suit Nos. 28 and 32 of 1930 by attachment of certain
properties in the possession. of the appella t, as Receiver
of the estate of Shivappa and Mahadevappa, when the
latter contended that the respondent had no locus  stands
to execute the decrees.

W (1876) L. R. 4 I A, 66, s ¢ 2 Cal. 327, v o
@ (1025) 27 Bowm L, 1, 1109,

@ (1031) 59 Cal. 207,
@ [1936] A, T, B. Mad.54
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The learned Subordinate Judge overruled the contention
and, directed execution to proceed, observing as follows :—
“ The decree under execution is one pagsed on a promissory note and in favour
of the promisce, who is a son of the darkhastdar. The darkhastdar sued for and
has obtained o declaration against his son that he is entitled to recover the amount
of the decree (vide exhibit5). Itison the basis of this declaratory decree that the
darkhastdar is seeking to execute the decree passed in his son’s favour.

“The Receiver relieson the ruling in IL.IR. 57 Bom. 513 as supporting hisg
contention that the darkhastdar has no locus stendi in this case. The ruling, however,
is, in my opinion, distinguishable from the present case. For, in that case, the
decratal debt did not specifically form the subject matter of the suit, while in the
present case the suit specifically referred to the decretal debt. Moreover, the
declaratory decree from which the darkhastdar has derived his right to execute the
deerce under execution, is a consent decyee, by the terms of which the son who was
the original decree-lolder has relinguished all his vights to the decretal amount
and constituted the darkhagtdar the owner of the same.

In these circumstances T hold that the darkhastdar can execute the decree.”

The Receiver appealed.

R. A. Jahagwdar, for the appellant.

A. (. Desaq, for the respondent.

Wassooprw J. The facts giving rise to these appeals,
which raise the same question, so far as a statement thereof
is necessary for the present purpose, are briefly these. The
appellants Shivappa and Mahadevappa, whese estate is
represented by the Court Receiver, had executed certain
premissory-notes in favour of the sons of the respondent
Virappa. The promisees obtained decrees against them in
1931 which were confirmed in appeal by the High Court on
January 24, 1934, Before the result of those appeals, the
respondent, the father of the promisees, filed a suib in
December, 1933, against the latter for a declaration that he
alone had title to the promissory-notes. That suit was
terminated by a consent decree on September 24, 1935,
The said consent decree recorded the agreement between the
parties which, so far as it affected their rights to the decrees
on the promissory-notes, wag in these terms :—

“There is no objoction to grant a declavation and an injunetion to the plaintiff in
this suit that he {the plaintiff) is the owner of the amounts that would be due after
the date August 20, 1931, to the defendants (the promisees).”

Mo-II Bk Ja 13—20 ‘
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That agreement purported to bear the signatures both of the
promisces, the sons of the respondent and also the respon-
dent himself. Upon presentation of that agreement the

Court directed that it should be recorded, and t,lm,. a decree

in terms thereof passed.  Accordingly a decree was pagsed in
those terms. In June, 1936 the respondent filed two execu-
tion applications to excoute the deerees on those promissory-
notes obtained by his sons in the Cowrt of the First Class
Subordinate Judge at Dharwar under O. XXL 1. 16, of the
Civil Procedure Code, after recognising hin as the transferee
of the decrees by operation of law, and also for attaching the
property of the judO'mont—dnbt(')m which was then 531 charge
of the Receiver appointed in a partition suit mstituted 1)3
their co-sharers. The receiver who appeaved on behalf of
the judgment-debtors objected to the execution on the
ground that the respondent bhad no right to exccute the
decrees there being no assignment 1 writing, und that he
was not a transferee by operation of law. That contention
was overruled by the learned First (lass Subordinate Judge
who distinguished on the facts the authority of J,]fr/umm
Baburao v, Anandrao  Shanfarreo®  relied on by the
Receiver, and orders for attachment were issued. The
property we are told hag since been attached.  Against
those orders the receiver of the cgtate of the judgment-
debtors has filed these appeals.

The principal question is whether the vespondent,
who had applied in execution, is entitled to make thoge
applications to execute the deerces obtained by his sons
aganst the appellants, first, on the ground that he is o trans-
feree of those decrees by upemtwn of lavw, and alternatively
on the ground that he is a tunsferee by assignment in
writing fmplied in the application sent by the decree-
holders to the Cowrt to pass a decree recognizing the
aespondent’s title to the decrees as agaist the decree-holders
themselves.

@ (1933} 57 Bom. 513,
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Rule 16 of O. XXTI of the Civil Procedure Code provides
that—

“ where & decree or, if a decree has heen passed jointly in favour of two or more
persons, the interest of any deeree-holder in the decree is transferred by assignment
in writing or by operation of law, the transferec may apply for exceution of the
decree to the Court which passed it.”

That rule further provides fora difference in the procedure
where the decree-holder is a transferee by assignment in
writing and where he is a transferee by operation of law.
In the former case notice of the application has to be given
to the transferor and the judgment-debtor, and the decree
cannot be executed until the Court has heard their objections

{if any) toits executon. No such notices have been given by
reason of the contention that the transfer was by operation
of law which prevailed in the Court below.

The expression “ transfer by operation of law ” has been
interpreted m numerous decisions in India. It has received
restrictive interpretation in Mohadeo Baburao v. Adnandrao
Shankarrao,® which followed certain observations of the
Judicial Committee of the Privy Council in Abidunaisse
Khatoon v.  Amarwnnisse  Khatoon. @ In  Mahadeo
Baburao's case® the plaintiff’s gramdmother whilst she was
in management of his property obtained a money-decree
and succeeded in recovering the first instalment provided
thercunder. The plaintiff thereafter obtammed a decree
againgt the grandmother establishing his adoption which
entitled him to obtain possession of the family property in
Ler possession. Ile then applied to execute the decree
obtained by the grandmother without obtaining an
assignment in writing, treating himself ag a trangferce by
operation of law. It was held that he could not do so
under O. XXI, r. 16. Mr. Justice Rangnekar interpreted
the expression “ by operation of law ** as follows (p. 517) :—

“In my opinion, according to the natural meaning of the words a transfer by
operation of law means a transfer on the death or by devalution or by succession, and
a transferec by operation of law would be a legal representative of the deceased

W (1033) 57 Bom. 513. ‘
@ (1876) L. R. 4L A 66 8. 0. 2 Cal. 327, 2.G,
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decrec-holder, or the person in whom the interest of the decree-holder has become
vested wnder o statute, e, the Official Assignee of an  insolvent wnder the
Presidency-towns Ingolvency Act, or the purchaser sl o Court sule in execution of
a decree.”
The latter illustration was perhaps suggested by the
observations of the Privy Council in Dinendronath Sannyal
v. Rumcoomar Ghose.®

The facts in dbidunnisse Khaioon v. dwwirunnisse
Khantoon® were these. One Wahed Ali brought o suit
against his father Abdool Ali, to recover possession of
considerable property. Inthe course of the suit Wahed died,
and under the powers given by 8. 108 of Act VIIT of 1859,
his widow Abidunnissa’s name was substituted in his place.
Ultimately a decree was given in her fuvour. A postluguous
son. was born to Abidunnissa, und he later on applied for
executing the decree obtained by his mother. The
legitimacy of that son was questioned by the judgment-
debtor, the father of the original plaintifl, and the question
was decided ultimately in the son’s favour by the High
Court. The judgment-debtor then appealed to the Privy
Council. Their Lordships dealing with the procedure in
execution laid down by s. 208 of Act VIIT of 1859 which in
terms corresponds to the provisions of 0. XN, t. 16, mude
the following observations (p. 73) +—

(o]

1t appeazs to their Lordships, in the fivst plece, that, assuming Wajedl 1o have
the interest asserted, the decree was not, in the ternig of thix section, transliored to
him, either by assignment, which is not pretended, or by operation of luow, feom the
original decree-holder. No incident had ovcurred on which the law cowld operate, to
transfer any estate from his mother to him.  There bad boew no death; there hod
beenno devalution ; there had been no suecession.  His mother retained what vight
she had; that right was not translerred to him g i€ he had o vivld, U was derived
from his father; it appears to their Lordships, thorefore, that Le fsnot o frmsferee
of a decree within the terms of this section,’”
It seems clear from the ahove that it was thought that the
phrase “ by operation of Jaw 7, was susceptible of restrictive
interpretation ; for if it were otherwise, the son of the decree-
bolder being the person in whom the property of the

W (1880) L. R. 8, I. A. 65 at p. 75, 5. 0. T Cul. 107, . o,
9 (1876) L. R. 4 1. A. 66, 5. ¢. 2Cal 827, 2. ¢
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deccased Wahed Al was vested as an heir under the
Mahomedan law, and consequently an assignee of the decree
in equity, could be regarded as a transferee by operation of
law, the decree having been obtained by his mother as
representing his father’s estate. It scems the possibility
of bringing equitable rights within the expression was
present to the mind of Rangnelar J., for he appears to have
considered whether the decree obtained by the grand-
mother could be regarded as an asset devolving upon the
acdopted son upon his adoption. Bub the Courts in both
the cases did not attempt to interpret the expression
liberally. It 1is suggested that the observations in
Abedoonissa  Khatoon v. Ameeroonisse  Khatoon,®  are
illustrative and not exbaustive. That does not seem to be
the case. Their Lordships refer to the fact that no incident
had ocemred on which the law could operate to transfer
any estate from his mother to Wahed, for, there was no
death, no devolution and no succession. The other
contingencies or possibilities of devolution did not in
their Lordships’ opinion matter. They accordingly gave
illustrations of the kind of cases contemplated by the rule.
In Purmoenenddos Jiwandas v. Vellabdas Wallps,® Six
Charles Sargeut C. J. was dealing with the effect of an
assignment by the trustees of the property of one
Ranchordas under the latter’s will, which directed them to
assign the entire property to one Purmananddas as soon as
- he came of age. The assignment was made by the trustees
in the most natural terms in 1870 after a suit had been filed
by them to recover money due to the estate and which was
still pending. The effect of that assignment was to vest in
Purmananddas the whole interest in the decree subsequently
obtained in that suit. Upon objection taken to the
execution of that decree by Purmananddas that he was not
a transferee of the decreé under s. 282 of the Civil Procedure

® (1876) L. R. 4 I. A. 66, 8. a. 2 Cal. 327, ». 0.
) (1887) 11 Bom. 506.
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Code, the following observations were made overruling the
objection (p. 512) :—

“Mhere is no doubt that, in a Cowt of equity, in England the decree would
be regarded as assigned to Purmananddas, and e would be allowed 1o proceed
in execution in tho name of the assignors.  Here thereinno distinetion hetween “ Jaw?
and ‘equity ’, and by the expression ‘ by oporation of law * must be understood
the operation of law as administered in these Courts. We think wnder  the
cireumsiances that we mugthold that this deerce basbeen travsferred 10 Tarmananddas

‘by operation of law’. TIn the prosent case the dewree has heen traneferred ly

an assignment in writing as constred in these Courts.”

Tt is difficult to understand the exaw significance of the last
sentence or to recomcile it with the preceding one. The
reasoning adopted seems to be that although the assignment
was prior to the decrec it purported to convey not in law
but in equity the decree subsequently obtained. Dat the
last sentence suggests that by fovee of Jaw and  cquity
the prior assignment wag regarded as an wssigniuent  in
writing of a subsequent decree. At any rate we feel bound
by the imterpretation in Abidunnisse Khatoow's case, of
the expression in question.

In a later case of Panduy v. Swelae®™ ¢ applicant in
execution had obtained a deciee divecting that the interest
in a prior decree obtained by the judgment-debtor should
be transferred to the applicant upon termg, and it was held
that the subsequent decree did not operate in Jaw 1o convey
or transfer or assigu the interest of the decree-holder in

“the prior deeree to the applicant Tor = he had only o vight

under his own decree to obtain an assignment from the
decree-holder of the other decree ™. There wre  similar
observations in Virappa v. Mchadevappa

In Ramasami v. dude Pillas,® o Tindu obtamed in 1878

a decree for partition of certain property, and he applied in

1888 to have it executed. He relicd in bar of Hmitation on

an application for execution made by his son, who had
® (1925) 27 Bom. L. R. 1109.

% (1934) 36 Bom. L. R. 807.
B {1860} 14 Mad. 252.



Bom, BOMBAY SERIES 279

obtained a decree against him in 1881 in a partition suit,
whereby his right was established to one-fifth of whatever

should be acquired by the father by virtue of the decree of

1878. It appears that the son had applied for execution of
the whole decree, stating that his father would not join in
spite of notice. It was held that the son was an assignee by
operation of law of one-fifth of the judgmentdebt. In the
absence of any reasoning underlying the decision, it is difficult
to say what induced that conclusion. It is however permis-
sible to surmise that the decision is perfectly reconcilable
with the other cases placing a limited interpretation on the
expression “by operation of law ”’, for the effect of a partition
decree according to Hindu law is severance of status and the
vesting in severalty of the mdividual shaves in the different
members of the coparcenary. It was therefore possible to say
that there was devolution of specific Interest by operation
of law. It may benoted that in Prabashince Debi v. Rasillal
Banerji®) the Court approved of the view expressed in
Pandu v. Savle.®  There the appellant, who was the
assignee of property with all arrears of rent, made an applica-
tion to be permitted to execute, under O. XX, 1. 16, a decree
passed subsequent to the assignment, in respect of some
arrears of rent, in a suit by her assignor, and 1t was held that
she wag not entitled to apply for execution, not being a
transferce by operation of law.

Myr. Desai has suggested on behalf of the respondent that
the question of widening the application of the expression
“ by operation of law ” was not considered in the cases cited
against him, and that, having regard to the provisions of the
Civil Procedure Code and the fact that the rule is not exhaus-
tive, it would be necessary and proper to give an extensive
and comprehensive meaning to the expression particularly
in view of the observations in Purmananddas Jouwandas v.

Vallabdas Wallje.®  His argument is that the father in this’

W (1031) 59 Cal. 207, @ (1925) 27 Bom. L.R. 1109,
@ (1887) 11 Rom. 506. ’ ‘
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case, the respondent, became a holder of the title to the
decrees by force of the consent decree passed in the suits
against the sons, and, as according to law such a decree, which
is the act of the Court, vested the right i the decree in the
father without more, the latter became a transferce according
to law or by operation of law. He has velied upon thg
definition of the word “ decree-holder ™ in s 2 () and the
word “legal rep'L'cse'rltativ 2 ins. 2 (77) of the (ivil '[”’rn(:odm'e
Code. H]& argument is that although the term * decree-
holder * does not include a transferce, vet when an order is
made i his favour by the Comrt upon encuiry into his title,
itis within the power of the Court to recognize him as
a transferee and pamit him to exceute the  decree,
particularly when the question of the decree-liolder’s legal
rvepresentative for the purpose of . 47 of the said Code has
to be determined by the Court itself. Tt is lurther urged that
the expression ** transfer by operation of law ™ is u genus
of which “an assignee in writing” is o species, fov, the
provisions of 8. 146 of the Code are wide enough to enable any
person claiming under a decree-holder jn law to apply in
execution and the right is not r‘vsi‘rirtnd That is so, pmwml
the argwment, because transfer ** by operation of law 7 covers
all kinds of transfers private and through Court.  Now the
obvious difficulty in accepting that reasoning for the purpose
of permitting every representative of u deceee-holder to
execute a deerce lies in the wpecial provisions of v. 16 of
0. XXI. The general provisions, in my opinion, cannot be
invoked for overcoming the difficulty. If the argument is
carried to its logical conclusion, it would he possible to say,
by reason of the provisions of the Specitic Relief Act particu-
larly &. 3, and 5. 5, ¢ls. (b) and (¢) read with g. 54, that every
act of the Court manifested by its decree declaring title in
the subject-matter of another decree in favour of the decrec-
holder and every private transfer of a decree, which in law
has the effect of vesting the decrec in the transferee, is
a transfer by operation of law. Now the legislature has in
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the rule made a distinction in procedure between a transfer
by assignment in writing and a transfer by operation of law,
and if the latter expression was intended to convey every
possible kind of transfer it would be unnecessary and super-
fluous to create that distinction. The expression  assignee
in writing ”* could not obviously be regarded, having regard
to the position of the two expressions, ag illustrative of the
supposed general term comprised in the expression by
“operation of law”, and I {eel having regard to the language
used that the specific 1mport of the two expressions remains
unaffected by their connection with one ancther in r. 16.
If it were permissible to obtain a clue to the intention of the
legislature in the use.of the expression by refercnce to the
law of transfer, for r. 16 deals essentially with transfers of
decrees and therefore the subject-matter thereof, it would be
useful to refer to s. 2 (d) of the Transfer of Property Act.
There the expression,  transfer by operation of law 7 ig
nged in contra-distinction to the words “ by, or in execution
of, a decree or order of a Court of competent jurisdiction .
The transfers “ by operation of law > are obviously intended
to be confined to testamentary and intestate succession, for-
feiturve, insolvency, and the like. Tt is true that the rule ag
to the exposition of ene Act by the language of another might
be properly applied to different statutes én pari maleric
though made at different times. But where, as herve, the Acts
deal with similar object, namely, transfer, although not for
the identical puipose, I think it would not be improper to
refer to the difference observed by the legislature in the
use of similar expressions. It could also be supposed that
thelegislature was aware of the interpretation put on those
words by the Courts and the Privy Council in A4bedoonissa
Khatoon v. Ameerconsssa Khatoon,™ and from the fact that
1t retained the words in the enactment of 1908 it must be
assumed that it has accepted and not overruled the judicial
interpretation given to those words. I do not think

W (1876) L. R. 4 L. A. 66, 5. 0. 2 Cal. 327, 2. 0,
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therefore that it is possible to regard a decree, such as we
have here, declaring the title of a party to a decree passed
previously, as sufficient to effect a transler by opvmi 1on of law
of the right to execute the decree within the meaning of v. 16
of 0. XXI. Tam inclined with respect to accept as correct
the view which was expressed in the two eases referred to,
namely, Pandu v. Savla® and Prabaskinee Debi v, Resillal
Banerji. T am also of the opinion that a deeree declarving
title to the money obtained under another decree (‘hws' not
apso facto constitute an assignment, and Hm,t a bost 1 ereates

a right to obtain an assignment of the deeree for 111 ! purpose

of realisation of the debt to which the title is conferred.
Therefore T would hold that a person like the respondent,
who upon our interpretation of is decree was entitled to
obbain an assignment of o decree afready obtamoed or the
monies recoverable thercunder, iy nof o transferee by
operation of law. Consequently it seems to me that the
lower Court was wrong in holding that the respondent was
a transferee by operation of law.

The alternative argument of the respondent s that it he
were not a LI‘ELI]\FCI((‘ by operation of law at least he s
a transfevee by assignment in writing.  There I think he ts on
firmer ground. There is in this care a joint application by the
holders of the decrees and the present applicant to the Court
wherein it is unequivocally stated that the former have no
objection to surrender all their rights to the elainund, the
plaintiff in the case, and that the Court showld confirne that
arrangetent by a decree declaring his title to the monies,
claimable under the decrees.  If such a writing were tendered
and the Court’s sanction obtained, it scems to me that it is
difficult to resist the mference that in effeet that writing is an
assignment. There is wo provision in law prescribing
a particular form for such an agsignment. The rule itsel
merely requires a written assignment and it does nob speeily
the form which it should take, In view of the provisions of

(192 o)"’] Bom. L. k. 1109, 3 gl}):}i) 54 Cal, 207,
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that rule and its object, it seems that some written authority
proceeding from the transferor of the decree is sufficient for
the Court to take action on the application of the transferee.
Therefore as it is possible to construe the agreement in writing
which requests the Court to pass a decree in terms thereof, as
an intention to convey and transfer the decrees, we are
prepared to regard it as an assignment in writing for the
purpose of r. 16. In that connection I would refer to the
case of Periakatha Nadar v. Mahalingam.®® With respect
I agree with the following observations made therein
(p. 545) :—

“ Anything in writing which transfers a decree and clearly shows that the intention

was to assign the decree is sufficient, and what "is vequired Is an assignment in

substance which is in writing.””

Consequently it is possible to hold that the respondent is the
assignee in writing of the decrees in question and therefore
entitled to apply in and proceed with execution. On that
account the Court will have to conform to the form of
procedure laid down by r. 16. The rule insists on the issue
of notices to the transferor and the judgment-debtors. The
latter are on the record, and are aware of the application,
but no formal notice seems to have been given to the
transferors the original decree-holders. That was the obvious
result of the interpretation put by the lower Court upon the
provisions of r. 16 of O. XX1. Now that we hold that that
Court is wrong in that interpretation, we think this case
should be sent down for conforming to the form prescribed by
r. 16 before proceeding further with the application. In the
meantime it will be necessary to continue the attachment.

In view of the above these appeals must be dismissed.
Having regard to the fact that the appellants fail in substance,
they must pay their own as well as the respondent’s costs of
these appeals.

sEN J. T agree. : :
Appeals dismissed.

Y. V. D,
@ [1936] A. L R, Mad. 543.
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