
attem pt was made ]>y tlie otlier lieirs in February, 1934, to
]>e brought on tlie rec.ord wdieii tlie claiDi not barred bj' Vt£:jjiLa>BAPPA
time, tlie plaintiffs we tliinlv should be given an opportunity «hbkabai

to  rem ove the defect re su ltin g  from  the o m issio n  to  pro d uce J.
a certific-ate. I t  is  m an ife st th a t the lo^ver C'̂ oiirt in  p assing
a. decree upoji this action for debt due to the estate oi; a
deceased M alio n ied an  w ith o u t a ce rtih cate  acted w dthout
jm isd ic tio n . W e therefore set aside th a t decree and  rem and
th is case to the low er C o u rt fo r passing  a fre sli decree fo r
the plaintiffs if tliey prodnce a certificate of representation
to  tlie estate of th e deceased Bay ad H artua, w ith in  s ix  months
from the date of the  I'eceipt of the  paj^ers ]}y th e  lower
Com’t . <Jn failure to furnish such a certihcate within the time
allow ed, the s u it sh a ll be dism issed. A s th is re su lt has been.
brought about by the negiigence of the plaintiffs, we think
th a t they sh o u ld  b e a r the costs of the defendants
throughout.

Decree reversed and case femmuled.
J . G. R.

Bom. BOMBAY SERIES 245

APPELLATE CIYIL.

Btjora M r, Justice Wassoodetc and M r. Ju d ice  Sen.

BASAWAXTAPPA :MALLAPPA BHO:PALPUPv, a  Mrsoii. by his GVAnrnxs 
G-ESETIVE î ATHEK ADlVE-PPA EASAWA^ITAPPA BODWAI) (oEiftiHAi SepiemberlZ 
P la is tif f ) . Appeixax'I’ r. MALLAPPA Bin SIALLAPPA BHOPALPUPv, a mijsOB 
BY H IS f iB A S c -F A T H s ii  GUEUPADAPPA FA TH EB 3)UJfDAPPA DOD'\YAD a s d

OTHEKS (ORlCilNAL B e FE-SDA^ITs ), E K S P O X D K S T S .’i'

H in d u  hw'— Adoption— Alienation u f  co - p a r c a i f r ' s  pm jjfu fy— A lien a tm i ‘not ralid  
iv'hen it teas ma.de— Whet?ier .nLbmiuently adojAed so% can im^Kach the validity ojf 
alienation.

U ndtii- H in d u  la w .  t l io  i i i t e r e s t  o f  a n  a d o p t e d  s o n  i n  th e . f a m i ly  p i-o i)e r ty  a r i s e s  fro n t 

t h e  d a t e  o f  h is  a d o p t io n  a n d  a c c o r d in g ly  h e  c a n n o t  c h a l le n g e  a n y  a l i e n a t io n ,  6V en 

i f  m v a l id ,  e f f e c te d  p r io r  t o  h i s  a d o p t io n .

* First Appeal No. 172 of 1936,



1938 Sivagnanam Servaigar x. Rmnasawmy Chettiar,^^  ̂ Rambliat v, Lahshmm Ckintaman
Basa-w!a^TAPP4 Veemnna v. Sayamina-,^^  ̂ Ponnamhala Pillai x. Suvdmrippayyar,'‘‘̂'‘ and

V. Saba^paiM x. Somasuvdamm,^ '̂  ̂ referred to.
Mallappa

F i e s t  Appeal against the decision of V. V. Pliadake, F irst 
Class Siiboiclinate Judge, a t Dliar\va.i.

Suit for partition and to recover possession of property .

Tlie facts m aterial for tjie purposes of tliis report aie- 
sufficiently stated in the judgm ent of Wassoode^^- J .

G. A . Desai, for A . G. D em i, for the appellant.

B. R . Joshi, for respondent No. 2.

S. B. Jathar, for respoiidents Nos. 3 and 4.

Wassoodew J. This is an appeal by the plaintiff 
against the decree of tlie F irst Class Subordinate* Judge of
Dharwar granting possession to him of half share only in
those properties of the famil}* which Were no t alienated to 
defendants Nos. 2 and 3 by the  plaintiff’s cousin prior to his 
adoption on January 29, 1934. The plaintifi’s claim in the 
suit-related to a half share in the entire properties which Were 
in the possession of his adoptive father and the  la tte r’s 
brother prior to the alienations between 1926 and 1932. The 
material facts on which the claim was based are th e s e :—■ 
The properties in dispute belonged a t one tim e to  one 
Ayyappa and his brother Basappa and the four sons of the 
la tter by name Mallappa, Shivlingappa, C4adigeppa and 
Kaibasappa. Mallappa and Shivlingappa were born of one 
wife, and Cladigeppa and Karbasappa of another. I t  is not 
known whether the brothers Ayyappa and B asappa Were 
divided. But it appears th a t after the death  of A yyappa 
prior to  1896, Basappa gave his two sons Shivlingappa and 
Gadigeppa in adoption simultaneously to ilyyappa’s widow, 
Bhivakka. Notwithstanding th a t adoption Basappa and.

(1912) 22 Mad. L. J. 85. (1928) 52 Mad. 398.
‘2> (18S1) 3 Eom. 630. (■» (1897) 20 Mad. 3o4

(1882) Ui Mad. 76.
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Ms cMldren continued to  liv e  as before in u n io n . Som e time
after tlie adoption Basappa divided tlie estate into tliree £As.iTv'A>'3?A?sj.
parts. After r(?serving one p art consisting of a fe\T item s of
tlie family property to liiniself, lie conveyed, the  other two
of equal extent one to Mallappa and Sliivlingappa jointly,
and tlie otlier to  C4adigeppa and Karbasappa. Tlie effect of
th a t d iv is io n  an d  a llo tm e n t w as d isp u te d  at t lie  t r ia l. B u t
i t  IB conceded on either side for the purpose of this appeal
th a t  'Bhivlingappa and Mallappa took the property as joint
te n an ts. A n d  th e  le a rn e d  t r ia l Ju d g e 's  co n clu sio n  in  th a t
respect upon the evidence th a t bo th  Bhivlingappa and
M a lla p p a  tre a te d  the estate a s th e ir jo in t  p ro p e rty  seem s to
be correct. The deed of allotm ent (exhibit 81) has no t been
translated, and therefore it  was not found possible to  explain
its  contents to  the C!onrt. Shivlingappa died in 1903, and
Ms brother Mallappa in 1911. The la tte r left no children
b u t two wkloxvs S an kai'a, a n d  B a la v v a . of whom the former
remarried in or about the year 1919. ShiAdingappa’s son,
who is responsible for a large part of these alienations in
dispute, died in  1929 leaving a son. the present defendant
No. 1. a minor, born in 1922. After the alienations B alaw a,
the junior widow of Mallappa, adopted the plaintiff on
January 29, 1934. The factim i of th a t  adoption is not
sericusly disputed in th is appeal, and we accept the
conclusion of the  lower Court th a t there is sufficient and
satisfactory evidence to  prove it.

The plaintiff has alleged th a t his adoptive father Mallappa 
had separated from his brother SMvlingappa after the allot
m ent of 1896, th a t after his father’s dea,th the entire property 
was in the possession of Shivlingappa's son and grandson 
w ith the consent of his widowed mother, and th a t he is 
entitled to the specific items of property of his father 
mentioned in the Schedide B to the plaint, or in the 
alternative, his half share in the entire family property after 
division. I t  is further said th a t Shivlingappa’s son, the 
principal alienor in  this case, was addicted to  vice and th a t
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liis alienations are not binding on the plaintiff and do not 
Basawahtawa afiect liis share. I t  is on tlie footing th a t the  propert)* since 

its allotment in 1890 by Basappa was undivided th a t this 
Wii^hAv j. appeal has been argued, there being no reliable evidence of 

the alleged division between Mallappa and Shivlingappa.

The learned tria l Judge has held th a t although, the alienor 
had contracted vicious habits and squandered away the 
income of his property which was considerable, the aliena
tions effected by him and those by his son during his minority 
through his guardian, to pay otl; several debts of his father, 
have not been proved to liave been made to satisfy the vicious 
propensity of the alienor and th a t a t least it could not be 
said th a t any p art of the alienations Was for an immoral 
purpose. On the other hand, he has found th a t there was 
an honest enquiry by the alienees, and th a t m uch the larger 
part of the alienations was for paym ent of antecedent debts 
and for legal necessity, such as buying of bullocks, paying 
rent and assessment and repairing agricultural lands. He 
therefore held th a t these alienations could no t be questioned, 
more so because the plaintiff, having been adopted subse
quently to the alienations, could not in law impeach them. 
Accordingly the plaintifi was given half share in. the property , 
th a t had remained in the family a t the date of the adoption. 
One award decree which confirmed the alienations was also 
held to be binding on the plaintiff a,s well as the parties 
thereto, namely, defendant No. 1. In  regard to the debt of 
defendant No. 4, who had threatened ex:ecution bu t who has 
not appeared in this suit, the learned trial Judge w ithout 
any discussion of the plaintiff’s liability ordered th a t the 
plaintifi was bound to pay tlia t debt.

The principal controversy centres round the  question 
whether the alienation of the coparcenery property even 
w ithout any justifying necessity or in excess of the interest 
of the alienating coparcener, is binding upon a coparcener 
adopted after the date of the alienation. T hat question need
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not be Gomplioatecl by tlie fact of tlie simultaneous adoptions 
oi; 1896 ]3rior to the allotm ent and divisicjii of the  property 
in dispute by Basappa. Those adoptioiisi, \re th ink, W'ere jLu:.tAPi'A
altogether void. I t  is settled law since the ruling in ifussaudeu'
Rimgmiia v. A telm aa^' tlia t a successi^'f^ adoption during
the lifetime of anotlier a.dopted .son is invalid. We Were
referred to certain texts cited in the h3an],ed treatise €n 
H indu Law hy (:»ola,pchandra Sarkar. Sastri, 7th Edition, 
a t page ISll. in̂  support of tlie '\"ie\\' tlia t tlie H indu law 
encourages plurality of adoptions. Those quotations from.
XTsanas and Vrihaspati a.re as follows: —

“ Miuiy mil's- siioiikl be st-eared, poysusst-d of good cliaraeter ;uid ei!d(.rvrt‘cl wifli 
v irtue ; if amongst tliom  a ll, i*A"eri one goes to Gniya, an d  if having arrived a t  Gaya 
perfowur^ the sradhu., the. pa:tenial ancestors ):)eiug saved by the same, a tta in  tlie 
higlie.M- sta te .”—fsan ris .

Ali the piiteriiiil. ;,uiee.st»ii'.s appreiieiultJie fear of tlie iirfcrrial regions are 
desirous that that son ^vho will go to Gaya will hecome otir saviour. Many sou>s 
should be secured if even one may go to Gaya, or perform tlfe liori^e sacrifice or 
dedieate the Kihi bull.”— Vrihaspali.

I t  seeniB from the  comments of the learned authors who was 
trying to extol the im portance of an aurssa son from the 
spiritual point of view, th a t the reference is not to he 
regarded as an, encomiastic and uncritical estunate of the 
authority regarding the m erit of affiliation of subsidiary 
sons. This is w hat he has stated  (p. 194)

“ If one earei'iiily reads tJie passages of the Smritia, extolling the im];ortaiice ot . 
sons in a, spiritual ]>oint of he iviJl find that they all relate primarily to the
leal legitimate sons, and not to the .secondary sons.

I t  may be th a t in this case simultaneous adoptions were 
resorted to as a device to  evade the rule in Uwmjmm's case,'^"
B u t if th a t were so, the m a tte r has been set a t  rest by clear 
pronouncement against the  validity of a second adoption 
dm ing the lifetime of a previously adopted son in
Mohesh Namin IfyansJii v. Tanich Nath
[see also Blmjimgouda Adgonda v. BabiiBah Boka-fe^']. As

(1846) 4 Moo. I. A. 1. <2> (1892) L. R. 20 I. A. 30, s. c. 20 Cal 487.
™ (^920) 4 4  B om . 627.
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^  t lie  ob ject of a ffilia tio n  is  to co n fe r s p iritu a l b en efits on tlie  
5ASAWASTABi'A fa t lie i in  tile  absence of a n a tu ra l b o rn  so n  it  is  reasonable 

M-ilku^pa' to  suppose t lia t  th e  la \v  w o u ld  no t p e rm it li in i to do m ore 

W '^Z ^ew  J. w bat it  w as le g itim a te ly  es.sential fo r th e  purpose.
A n d  it  lia s  been h e ld  th a t a n  a d o p tio n  o f one son is  su fficie n t 
to sa tisfy  those re q u ire m e n ts [see Aldioy CJiunder BagcM v . 

Kalapahar I I

B u t the d ecisio n  on th e  q u estio n  of th e  le g a lity  of the 

ad o p tio n s is  of no co n se q u e n ce ; fo r it  is  ]io w  e xp re ssly  
ad m itte d  th a t th e  estate in  d isp u te  w as possessed even 
a fte r th a t ad o p tio n  b y M a lla p p a  an d  S hi^d ing ap p a under 

th e  deed of 1896 as jo in t  te n an ts. T h a t w o u ld  in d e e d  be so 
if  th e  in te re st w as co nveyed  by the fa th e r to  h is  tw o  sons 

u n d e r the circu m stan ce s e xp la in e d  b y  th e  lo w e r C o u rt 
w uthout express w o rd s of seve ran ce. T h e ' le a rn e d  t r ia l 

Ju d g e  has fo u n d  th a t S h iv lin g a p p a  a n d  M a lla p p a  liv e d  
tog ether as jo in t ten an ts, even a fte r the a d o p tio n , b y  m u tu a l 
agTeement, as the w hole co urse o f th e ir  co n d u ct suggests. 
I t  is  im p o rtan t to note th a t a fte r the d e a th s of A y y a p p a  

and  h is  son ’M a lla p p a  th e ir w idow s d id  n o t c la im  th e  
p ro p erty of th e ir h usb an d s as h e irs. O ne o f these B a la v v a  

w as content to  c la im  m ere m aintenan ce fro m  th e  son of 
S h ivlin g ap p a. I t  m ay also be noted th a t u p o n  th e  d iv is io n  

b y  th e  fath er of th is  fa m ily  p ro p e rty  th e  s ta tu s  o f th e tw o 

b ro th ers w ould be a m atte r o f p ro o f and n o t p re su m p tio n  
[se eRudmgouda v . Basangouda% A p a rt fro m  th e  ad m issio n  

in  argum ent it  is  n o t p o ssib le  in  o u r o p in io n  to  d ra w  a 
le gitim ate inferen ce fro m  th e  circu m stan ce s a n d  th e  absence 
of evidence of sep arate dem ise o r e n jo ym e n t, th a t  S h iv lin 
gappa and h is  b ro th e r in te n d ed  to h o ld  the p ro p e rty  in  

se v e ra lty . Th e circu m stan ce s are in  fa v o u r o f th e  c o n tra ry  

view . The co n clu sio n  m u st therefore em erge th a t u p o n  the 
d eath of M a lla p p a  in  1911 the e n tire  p ro p e rty  d e v o lv e d  

up on S h ivlin g a p p a  an d  h is son as s u rv iv o rs .
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193SNiA\' Bliivliiigappa.'s son, wlio is also iiaiiied Mallappa, 
filienated a part of tlia.t property for tlie fost time about BASAw.-vi?XA?pA, 
tlie y e a r 1926. In  tliat y e a r lie  mortga.^ed certain la n d s MallItpa 
of tlie family to defendant No. 3 for Rs. 3..500 and followed /.
it bi’ aiiotlier mortgage of aiiotlier property in 1927 {vide 
■axliibit 01?). Tills coiii.pi*ised of three lands of Hadagali.
I t  is admitted before iis tliat the former mortgage \A'-as for 
family necessity and would l)e binding 'upon the coparceners 
if  M a lla p p a  were regarded as their m anager a n d  the property 
ooparcenery property. In regard to the later mortgage 
the only item of the advance disputed is Rs. 1.000 which 
it is said, is not properly a^ccounted for. From 1928 onwards 
defendant Xo. I's father eiiected two other mortgages 
o f other properties in favonr of defendant N o . 2, the firs t 
fo r B.s. 2X100 in July 1928, an d  the second for Rs. 2,500 in 
November of that year (exhibit 108). The plahiti:S has 
ni’ged that the alienor being addicted to Ance it m u st be 
inferred that the debts now questioned were contracted for 
an immoral purpose, a n d  that therefore he as ad o p ted  son 
of the alienor’s undivided nncle, assuming that his property 
ŵ as not divided, is entitled to hnpeach them on that 
gronnd.

The learned advocate ■ has • argued that an alienation of 
Goparcenery property, if it was not valid when it was made, 
is not binding n p o n  a. coparcener adopted a fte r th e  date of 
the alienation. The respondents have contended' to the 
contrarj’. There is no direct a u th o rity  of this C o u rt on the 
point. In Biingnmmn Servaigar v. Rmnaswmny Gliettiar̂ '̂  
there are observations of the learned Chief Justice to the 
effect that an adopted son cannot cliallenge, even if  in v a lid , 

any alienations of the joint faaiily property effected before 
the date of liis adoption in that family. But there the 
Com’t also found that the alienations were for necessity 
and in fact made by the father of h is  own interest an d  
th e  in te re st of h is  sons to  p ay off antecedent debts.

(1912) 32 Mad. L. J. 85.
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I t  therefo re lie ld  th a t they w ere n o t in v a ,lid  \v h e ii th e y  w ere 

BAsAWANTAPPAmade. C onsequently the o b se rv a tio n s re fe rre d  to  m ig h t be 

mallappa treated  as obiter. I t  is  how ever conceded b efore ii.s o w in g  
ciu T e n t of a iit lio r it y  th a t an  aliena.tion , v a lid  wdien 

it  w as m ade, can n o t be im peached by a H iib secjiien tly 

adopted son— [see RamWiat v . Lakshnan fJhinlammi 
Mayday, a n d  Veemnna  v . Sayam m cr]. T lie  q iie B tio ii is  

w heth er the converse p ro p o sitio n  is  tru e . N ow  a n  ad o p ted  
son becom es a m em ber of the (io p arcenery o n ly  fro m  t lie  

m om ent of h is  ad o p tio n . H e  is  t i l l  t lic n  a strangtvr to  th e  

fa m ily  an d  has no k in d  o f in te re st in  th e fa m ily  p :ro p e rty . 

I f  th e re  w as p rio r to the ad o p tio n  a sole s a r\-iv ii}g ' m ale  
m em ber in  th e  fa m ily , tlie  q u estio n  is  aim plifiecL i'o r as fu ll 

an d  sole ow ner he is  com petent to  d(>al \v ith  the- <3ntire 

p ro p e rty  as he lik e s  an d  the su b se q u e n tly  ad o p ted  

co parcener co u ld  no t q u estio n  the a lie n a tio n s w h e th e r valid , 

o r otherw ise. T h a t is  because th e  rig h ts o f a n  ado])ted. 
son do no t re la te  b a ck  to a p e rio d  e a rlie r th a n  th e  d a te  oi' 

liis  ad o p tio n . A s M ayne has p o in te d  o u t iu  p a ra g ra p h  1 0 7 
o f h is  T re a tise  on H in d u  L a w  a n d  U sage, 9 th  edn. ;—  

t ill  he w as adopted., it  m ig h t hap p en t lia t  he n e ve r w o u ld  

be a d o p te d ; an d  w hen he w as adopted, h is fic t it io u s  b irt h  

in to  h is  new  fa m ily  <3ould not be a n te -d a tiK l/'’ I t  is  tru e  
th a t it  can n o t be sa id  th a t by h is  ad o |)tio ii. lie  does, 
n e ce ssa rily  acquiesce in  a ll the d ealiu g s w ith  t lie  estate 

since th e  d eath of h is  ad o p tive  fa th e r t ill  h is  ow n a d o p tio n , 

p a rtic u la rly  if  the estate is  h eld  b y a f'em ale w it li lim ited , 

ow nersh ip  and  encum brances are created b eyo n d  liei- 
pow ers. B u t  th a t does n o t su p p o rt th.e p la iu t itf’s c la im . 

I n  B o m b ay th e  rig h t o f th e  m ale co p arcen ers to  a lie iia tt; 

th e ir ow n sh are in  th e  co parcenery p ro p e rty  w itlu ru t th e  
co nsent of th e  other coparceners is  w ell re co g n iscd — [see 

Lalzshnan Dada N a ik  v. lim nckm idm  Dada Naik,''"^ P andum nff 
N arayan  v . BImgivandas Atmammshel,''^ an d  Pamdu V ithq ji

(1881) 5 Bom. 030. (1880) 7 I  A. IS l, s. c, 5 Bom. 48.
(1928) S2 Mad. 398 (11)19) 44 Bom, 341.
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1938V. Gonm As pointed out by Mayiie in para. 198
(p. 272), “ it would l)e ii)toleraljle tliat lie (siicli coparcener) 33ASAwASTAr,PA 
sliould 'be prevented i’l-o.Qi deaiiflg lyitli liis ow.n, (interests) MAU.An*A 
oil account of a contiiigciLC_y wiiicli may iievcr liappeii. Wassoodew J. 
Wiieii tiiG' coiitiiigeiicy lias ]iap])eti,efi,. it would be most 
inequitable that tlic ];;iircii:i;Lier slioiild be deprived oi; riglits 
\7jjicli Ii,e obtained i'KKni or!,e a.t tlic tiitio, v/a.s perfectly 
competent to grant t,hein.” Tliosc reiiiaii'rfi liave ])articiilar 
bearing on tlie MitalsJiaja la’w a-s interpreted in the 
pioviiices "wliere a, copaiccyier as iii J;kfnibay liafi miliiiiited 
pC)Wers to deal witli bis cjVvii li: lioVfcve-r ],i.o d.o(‘!i
alienate moro tlifui bis interest in tbc joiiit id^niily ]')iX)perty, 
the alienation jiot being one .for Icga.I iieccHsity oi for pay
ment by a father of an antecedent according to the
series of decisions oi t!ii«  C o u rt the o tiie r m em bers are 
entitled to liavo tlie ali.eii;:i,ti<)n sei; a,si.do to t]i(3 extent of 
tbeir own interest tlierein [bgi3 limnafjja  v, Yclla'pjja^ aaid 
Naro Gofal v. Tlie position of tlie adopted
person at tlie utmost ccaild not be regarded as any liiglier 
tliaii tliat of sncii coparcener and lie could certainly n o t 
claim tlie ri.giit to set aside tlie entire alienation.

For a contra,ry aiitJiorifcy we bavc been referred to tbe 
follovving passage in Mayne’s Hindii LaAv, Otli Editionj 
paras. 342, 343 at pp. 469-470

“ 1,1; tlio alionatioii (by a, .fablior) wuh invaJid, ]io (iho arm) acquires a Rliii.rc in tlie 
, wliolo ];)L'opia’ty iiicliidiiig the portion piir|K.)rfc-rt to be alieiiiitctT—'not IbecauKc. tlio 
alienation was an invasion of his I'iglita, ix)].' he li;ul koik! : l)ul; buctau.so i t  %vas Ibuci 
in Itseli; and did not dimitii.sli tlie coi'pim of ilio JoiJit fanxily proporty . . .  An 
adopted son stands in tjxaotly the samw position ay a natm'al-boi'n fjon, and liaH tlio 
Haiao right to objoct to las fatlior’s alienations.”

I t is therefore urged iJiatan alienation if foiind to be in v a lid , 
the adopted son W’-oiild acquire a share in the whole p ro p e rty  
including the entire siibject-inatter of the alienation. , 3sTo\¥ 
those observations were made with lei’erence to the decisions 
in Tiilshi Ram v. and Lachni Namin Prasad v.

4 3  B o m .  4 7 2 .  (1 9 IG )  4 1  : i4 7 .
( 1 0 2 7 )  .52 B o r a .  3 0 7 .  «  ( 1 0 1 1 )  3 3  A i l .  0 5 4 .

M O -iii B k  J a  12— 6
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Wussoodeio J.

1938 KisJian Kisliore Chand!^  ̂ In  A lia li.a lia d  a co p iiro eiie r fo r 
basawantappa alien atin g  liis  ow n slia re  re q u ire s the con,sent of liis  

mallIppa GO-sliaxeis. Those rem arks therefore do iio t afiee t the 
settled ],‘iW  in  th is  p resid en cy. The oh,serva,tio:ii,s in  tlie  
A llah a h ad  cases and those of tli.e .l^rivy ('!o iiiic il in  Ohct 
Rmn Y. Rmii SvngK"̂  ̂ are ap p licab le  to tlie  f^icts o f tlvose 
p a itic n la r cases and the law  o b tain in g  in, A lla h a b a d  and 

the U n ite d  P ro vin ces. Therefore in  .Bom hay th e alienation , 
h y a coparcener cannot be set aside in  its  e n tire ty . 
A cco rd in g ly  the alie n atio n s in. th is  case so f;ir  t:is tlie y  a/ffect 
tlie  a lie n o r’s in terest are b in d in g  on, the su.l)se('][iie:ntly 
adopted coparcener as they are on h is ow n son..

The question is whether tlie alienations in, e,xcess ol' that 
share are not binding on the subsequently adopt(id coparooner.
The p rin cip le  un d e rly in g  the decisions of th is  C o u rt is t lit it  tlu i 
persons entitled  to im peach th,e alieJiatio n s nii,\,d(̂  b y a, co p a r

cener in  excess of his in te re st are those Who h.av('a, vested 
in te re st in  the pro p erty at the tim e of tl)(^ alinna/tions. In 
Ponnambah Pilled v . Stmdarapayyar^ it  w as ,h,e]d,that a 
coparGen.er w lio was in  e„xiste,]]ce at tiie  tin u j of tla.', (;fj,rn,p.lc- 
tio n  of the alien atio n  could alone impe-sieJt the iTlieiK ition. 
I t  is  also recognized th a t such, an alienation, (5!«i 'b(,‘ si'f, aside, 

at the instance of a coparcener who was (toi.ioei \‘(Hi a;t the date 
o f the alienation if  it  is  in v a lid  [Sab(i(p(UJii v.

A subsequently adopted coparcener like î Jie |)!:dnt!;ft; 
cannot piniafaciehc; said to hav(5 an in terest in. th(.‘, pro|>erty 
a t the tim e w lien tlie  alien.;i,tions were ,mad<3. 1 hav(,‘, :i‘(.‘:f(vn:ed
to the cases w hich suggest that the tiieoiy of. relating bu,ck is  
not ap p licab le  to adoptions. .If t.]i(,‘. int.erest o f a,d«>j}tcd 
son arises fo r the first tim e o:n. adoption, (see IltmihhM v . 
LaksJiman Clmtmimn MAi>y(dmf'^), cannot in  uvy o p in io n
be allow ed to challenge the tra..nsaction \\-hie,Ii. has rcjcluced 

the extent of the coparcenei'y property at the date of the

(1915) 38 All. 126. (1897) 20 Mad.
(1922) L. R. 49 I. A. 228, «. c, 44 (JSK2) UJ Mud. 7fi.

All- 368. «) (ISSl) 6 J:5uni. (KJO.
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adoption. In that view it is not witHn tlie competence of
the plaintiff to challenge the alienations even if invalid, they ^asawaktappa

having been effected prior to his adoption. The sale effected Mallapfa
b y defendant JSTo. 1 in  1932 w hile he Was the sole surviving Wassoodew
coparcener at that time stands on a different footings for
then he was the sole or full owner of th e  property and could
deal with it as he Hked. We are not called upon to decide
in this case whether the plaintiff conld benefit from a decree
obtained after the adoption by defendant No. 1, the son of
the alienor, setting aside the alienations in excess of the
interest of the alienor. The first defendant, the son
Mallappa, has not impeached those alienations and
has made no common cause with the plaintiff in the
suit.

In view of the above it is not necessary to examine the 
necessity or otherwise of the alienations. But even so we 
are satisfied upon the important evidence that has been read 
over to us that the conclusion of the learned trial Judge that 
the plaintiff has not proved that any part of the alienation was 
for immoral purpose, is correct. There is prim a fa d e  proof 
that the a ienee made proper and honest enquiry, and that 
he paid a fair price and was satisfied upon proof submitted 
that there was justifying necessity for the alienation. It 
may be that the alienor at one time led an extravagant and 
immoral life, and perhaps had utilized every farthing of the 
income available in vice. But if as a result of the absence of 
thrift and prudence there were arrears of rent and assessment 
to be paid and also previous debts, it could not be said that ■ 
the alienation was contrary to'law. I do not think therefore 
that we should, interfere with the decree of the trial Court 
by giving the plaintiff the relief claimed against the property 
whch was alienated before the adoption.
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Wassoodew J.

1938 "VYitli reg ard  to one clause in  t lie  C o u rt's  order sta tin g  th a t 
Basawantappa tlie  p la in tifi is  bound b y the decree ob tained  by the fo u rth  

M aJIw a defendant, who d id  no t appear to contest the su it, w e th in k  
it  was not proper to Iio ld  in  the c ircu in sta iice s t lia t  the 
debts were b in d in g  on the p la in tif! or on h is sh are in  th e 
p ro p erty. W e th erefore set aside th a t p a rt of th e  lo w er 
C o u rt’s order. W e m a in ta in  the remaining p a rt of the 

decree of the low er C ourt and d ism iss th is  ap p eal w ith  

costs in  one set.

Sen J .  I  agree.

Decree varied.
J. G. R.

A P P E L L A T E  C IV IL .

1938 
. September &

B e fo r e  M r .  J u s t i c e  M a c M i n  a n d  H r .  J v U i c e  \V n n m o d m y .

RMISIN6 alias RAMA BHAGIRATHA NAVLK and ano'i.'iihii (oRTfajfATj 
Dkfendants N o s .  1 anb 2), Appellants v . FAKUIA walad RAMSTNO alias 
RAMA NAVL,!̂, slinor by his guahwian KA8H'IP>A'[ maui» ANAN'DA ‘IMtlljDAR
AND OTHEKS (OBIGINAL PLATNTIFF ANO DiOt'ENOANTS N o S . 4  AN D Tl), I'tRSPtlNUKKXS.^,

H h d u  lam— Jm n f Jnmily— SwU for piirtUmi h ) minor ('o-'piir('.e.imr— Sevm ince of 
jo in t Matvs— I f  a decree pasm l in  tJte m il, nc,m'tmcf, Uil'cs cfj'(H fro m  thn duls of sv it  
—M inor's share 'not liable to dm'easc. by birth nf a mf.mhuf mbset/vcut io tha dnia o f 
suit.

Under Hindu law, although tho institutioti of a tiiiit. for pai'litidii hy a minor 
co-pajcener throu<ih his n e x t  friorid d o c s n u t i p ,w j / i c i o  olTiici a t io v e r u n w , of j<nnt ytatuB 
if a decree were passed in that, suit, tlie sevemut'o in cstaU* .mu«(, tiike o.iToct from the 
date of the suit. Consequently the niinor’s Hhacc 1h not liable to di'urea&c Ivy the 
liirfcli of a memher sxihsequeut to the date of the suit,

K r i s lm m w a m i  T h a m n  v. I h d n h m q i p a  T k e v im } ^ '^  i^ r i  .'Rariffa T h c t ll td c J u ir ia r  v .  

S r i n i m m  T h a th a c h a ria r^^ '^ and, R t m g a m y i v. N a g a r a tJ a in n i in a P ^ apjU'ovod.
Second Appeal ag ainst the d ecision o f P . N . M oos, 

D istric t Jud ge at N asilc, confirm ing tlie  chicree passed "by 
D„ B . U g ran kar, Jo in t  Suhordinato Jud g e o f N a sik .

* Second Apiieal Wo. 225 of 1 !)37,
(192'i) 48 Mad. 465. ;̂)3 7 ) jjq(1933) 57 Mad. 05 F. b.


