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I  agree w it li m y le arn e d  b ro tlie r th a t t lie  o n ly  reason able 
view  to  tak e  in  v ie w  o f the provisions o f tlie  Code is to  lio ld  e îpeeoe

t lia t  in ip riso n n ie n t in -s . S97 does in c liid e  im p riso n m e n t in  
ile fa a ilt o f p aym e n t o f fin e  an d  th a t t lie  se ctio n  a p p lie s to 
th e  p resen t case, "l^/liether th e M a g istra te 's order that the BmomfiM J.
-subsequent sentence sh o u ld  ru n  c o n cu rre n tly  w ith  the 
p re v io u s sentence o f in ip riso n m e n t in  d e fa u lt is  te c h n ic a lly  
leg al o r n o t m a y  I  th in k  be ra th e r d o u b tfu l. B u t  a t a n y  
ra te  it  is  p e rfe c tly  clea.r th a t it  is  a n  o rd er which, ough t no t 
to  h ave  been m ade because it  is c o n tra ry  to the p rin c ip le s  
o f s. 64 o f the In d ia n  P e n a l Code, the effect o f the 
M a g istra te ’s o rd er beino- th a t the accused  w o u ld  n o t haveO
served  m ore th a n  a few  d a y s o f h is  sentence o f im p riso n 
m en t in  d e ia u lt. T h a t o rd er th erefo re  m u st be set aside 

a n d  the o rd er o f th e sentences m ust be as sta te d  b y  m y 
ie arn e d  b ro th e r.

Reference accepted.
Y . V . B .

APPELLATE CEIMINAL.

Before S ir John Beaumont, Chief Justice, and Mr. Justice Lokur.

MAG AN BHIKA a sd  o th e r s  forjQiNAL Ac.?useii N os. 1 t o  4), 
A pp'eli.ant V. EMPEROB..*

'Criviinal Tribes Aci { VI of l92-i), -s-. 23 (1) {a)—“ Special reasorus to the contrary ”— 
Court to considtn' all circ,umstanc&s—Interpretation—hidian Penal Code. (Jcf X L V  of 
1S60)> s. 392.

In  passing a sentence under s. 23 (1) (a) of the Cnminal Tribes Act, 1924, the Court 
must in eTery case consider aP. the, circumstances in determining whether there are 
special reasons for not inflicting the minimum sentence. The eircumstanee that the 
previous offence is not of a serious nature, and the circumstance tliat the offence under 
consideration ia not of a very grave character are special reason's within s. 23 {!) (a).

The observations made by the Madras High Court in Minjmdi Thevan Jn 
viz., that 9ueh a special reason must be something apart from the nature of tho 
offence such as youth, age, illness or sex, commented on.

^Criminal Appeal No, 395 of 1938.
(1928) 50 Mad. 474.
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Magak
E hika

■p.
ESIE'EBOB

193S Obimjnal Appeal from an order of conviction and sentence 
passed bf R-. M. BMse, Sessions Judge, Kadiad.

M agan B liik a  and tlire e  others (accused  K o s. 1 to 4) were 

charged in  tlie  C ourt o f the Sessions Judge, Almedahad, fo r 
h avin g  com m itted certa in  offences, th a t is , accused N os. l ,  
2, 3 and 4 w ere charged u n d e r s. 392 o f the In d ia n  P e n a l Code 
and accused N o. 3 was fu rth e r charged u n d e r s. 392 o f the 

In d ia n  P e n al Code read w ith  s. 23 ( i )  (a) o f the C rim in a l 

T rib e s A ct,

T he learned Sessions Judge- eonvictecl ah the accused, 
sentencing N os. 1, 2 and 4 to rig o ro u s im p riso n m en t for 
eighteen m onths each, and  accused N o. 3 to  seven ye ars’ 
rig o ro us im prisonm ent. In  passing the sentence upon 
accused No. 3, the learned Sessions Ju d g e  gave h is  reasons 

as fo llo w s :—
“ Accused No. 3 ha.s been turfchef charged v̂ ith a prcviou.; coiiriction iinder s. 457’ 

of the ludiaii Penal O de rendering him liable for the miniimira penalty mentioned 
under s. 23 (i) (a) of the Criiuinal Tribes Act, Ho fidraits that he is a member of 
S' crimini.i tribe and also the fact of tlie previous conviction.

The question of .sentence remains. As regards accused Nos. L 2 and 4 who appeai- 
to haye no previous conviction 1 do not think it is necessary to inipo.?e a higher 
sentence than the one mentioned below. It is true that the offence is bad enougli' 
but these person's had not gone armed nor had they done anything beyond giving 
slaps and pushes to the complainant. Considering everything I think the ends of 
justice ivill be met by imi)osing tlie following :jeiitence.

As regards accused No. 3 it appears that for his previous offence under s. 457 he had 
been gî -̂ en the benefit of s. 562, Criniin,:.] Procedure Code, but it apparently proved 
misplaced leniency. The period for which he was bound under that section was two 
years. I t  seems that this accused kept quiet for that pieriod and then embarked 
upon Ms career of crime. The previous conviction was for housebreaking. This 
time he seems to have planned I'obtery and was the prime mover in it. In the 
cireamsfcances I do not find special reasons required under s. 23 ( i)  («) of the Criminal 
Tribes Act to reduce the miuimuni sentence pre,scribed therein. At fir-'t I  thought 
that Lis youth (he is 25 at present) can be regarded as an extenuating circumstance 
but %yhen T remember that his previous offence '̂.as housebreaking by night and this 
ofi'eace under s. 392 committed within about 9 montLs of the expiiy of the bond for 
good behaviour taken under s. 562, Criminal Procedure Code, in the last case I  do not 
think the facts can justify my imposing a lesser sentence than the one prescribed in 
s. 23 (i) («) of the Act. I think I  am hound to impose the minimum penalty 
mentioned in that section.”



T he accused appealed. '

M. E. Yiiyafthi, fo r tlie  accused. ^tmS.
IJewan Bakadwr P. B. Shmgne, (:JoAX‘riimeiit Pleadei.’; fo r emi-ekoxi 

tlie  Crow n.

Bbaum oa'T € . J'. T h is  is  an ap p eal by the fo u r accused 
ag ainst th e ir c o u v ic tio ii b y  the Sessions Ju d g e  o f K ad iacl 
im der s. 392 o f the In d ia n  P e n al C‘ode. Accjused ISFo. 3 'way 
also com dcted un der s. 392. In d ia n  P e n a l Code, read  w ith  

s. 23 ( i )  (ff) o f the C rim in a l T rib e s A ct. Th e asbessots 
disagreed w ith  the learned  Sessions Ju d g e  an d  were in  favoin* 
o f a cq u itta l. I t  is  no doub t tin e  th a t co n v ictio n  m ust 
depend e n tire ly  or alm ost e n tire ly  on the. evidence o f the 
co m p lainan t. W e have been ca re fu lly  through the record 
a^nd we th in lv  the learned  Beysions Ju d g e  Avas rig h t in  
accep ting  the evidence o f the co m p lain an t as to the fa ct of 
ro b b e ry and the circu m stances in  w hich he w as robbed, th a t 
is  to say, th a t he w as robbed in  a tobacco fie ld  to w h ich  he w as 
taken , and  th a t it  w as the ap p e llan ts w ho rob bed  him . W e 
ai’e not disposed to  b elieve h is  sto ry  as to  Avliy he w ent to 
tlie  tobacco held, n am ely, th a t he w as negotiat'ing fo r the 
purchase c f  tobacco fo r h is  em ployer. I t  m o b vio u s th a t if  
he had w anted to co nsider the piu'chase o f tob acco fo r h is 
emp]oyt3r, he w ould Jio t h ave gone to  the cu lti^ 'a to rs’ held 
w hei^ the tobacco le a f w as grow ing ; he w o uld  h ave gone 
to jsome tobacco fa c to ry  o r to an  agent deahng in  tobacco.
I  th in k  th a t be had some reason fo r going w ith  the 
accused to th e ir h eld  w hich he in im w illin g  to  d isclose, but 
w hich is  n o t d iffic u lt to  guess. B u t the fa c t th a t he has 
g iven  a w rong reason fo r going to the fie ld  is  no ground for 
h o ld in g  th a t h is  evid ence as to ro b b e ry  m u n tru e . H is  
p ro p erty w as fo und  on accused N’o. 1, and the e xp lan atio n  o f 
accused N o. 1 fo r th is  is  one w h ich  it  is  q_uite im possible^
I  th in li, fo r a n y G o iu t to accept. A ll the accused were 
described w ith  considerable accu ra cy  in  the oxiginal 
co m plaint as the le arn e d  Session? Jud g e p o in ts out.

MO-rx Ek Ja U-.1.
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^93s tb in i:. therefore, th a t tlie  co n v ictio n s m u st be u p lie ld .

Magas The seBtences passed ob accused N os. 1, 2 an d  4 w ere 
rig orous im prisonm en t fo r eighteen m o nths each, a n d  we 

jiMpjjKOB ggg reason to in te rfe re  w ith  th e ir sentences.

BmuiiHMt 0. J. N o. 3 w as sentenced to  seven y e a rs ’ rig o ro u s

im priso nm en t on the gT oim d th a t th a t w as the m in in iu n i 
sentence w hich co uld  be in flic te d  un d er s. 23 [1) {a) o f the 

C rim in a l' T rib e s A ct. Th e sectio n  p ro vid e s :—

“ Whoever, "being a member of any crimitj,al tribe aiul Laving beeH cohvic-ted of 
any of the offences Hinder tlie India-i; I’eiial Code specifiod id Schedule I, is L'onvicted 
of the same or of any other such offe3i,te shaJl, in tte  abseiue of special icafxUs to the 
contrarj’ . . .  be pun,ished—

{a) on a second con,viction with imprisoAmen,t for a term of not lesa than seven 
years, . . . ”

O ur a tte n tio n  has been d raw n  to a d ecisio n  o f the M ad ras 

H ig h  C o u rt in  Mayandi Tlievan, In  in  w hich the C o u rt 
h e ld  th a t the m ere fa c t th a t the oifence is  n o t o f a v e ry  se rio u s 
n a tu re  cannot fo rm  a sp e cia l reason to the co n tra ry  fo r 
red u cin g  the sentence, and th a t such a sp e cia l reason m u st 
be som ething a p a rt from, the n atu re  o f the offence, such as, 
yo u th , age, illn e ss or sex. W e fa il to see w h y  the d iscre tio n  

o f the C o u rt should be fettered in  the w ay suggested b y  the 
M ad ras H ig h  C o u rt, and we th in k  the C o u rt m u st in  e v e ry  
case consider a ll th e circum stances in  d ete rm in in g  w h ether 
there are sp ecial reasons fo r no t in flic tin g  the m in im u m  
sentence. One circu m stan ce is  th a t the p re v io u s co n v ictio n  
to o k place a long tim e ago, as has alread y been d ecid ed  b y  
th is  C o u rt, as w e ll as b y  the M adras H ig h  C o u rt. B u t  we 

th irJc th a t other circu m stan ces are the n atu re  o f th e  offence 
o f w h ich the accused is  co n victed , and the seriousness o f the 
p re v io u s offence, to  be jud ged  g en erally fro m  the sentence 
im posed. Som etim es an  offence m ay be te c h n ic a l ro b b e ry  
or d a co ity  w hich is  in  substance litt le  m ore th an  a scuffle. 

In  the p resent case the offence is  not a v e ry  serio u s one o f 

ro b b e ry, a ltho ug h it  is  n o t b y  a n y  m eans an  offence w h ich  is

. (1SJ26) 50 Mad. 474.
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m e re ly  teclm io al. T h e  fo rm er co n v ictio n  was in  19 35 fo r 
a n  offence u n d e r s. 46 7 o f the In d ia n  P e n a l C ode a n d  the m^ an 

accused w as b oun d  o v e r u n d e r s. 562 o f th e C rim in a l *
P ro ced u re  Code, so th a t th e  offence can n o t, we th in k ,- 
h a v e  been o f a v e ry  se rio u s ch a ra cte r. W e t h in k  th e  t r ia l c . J.

C o u rt ought to  h a ve  ta k e n  ic to  co n sid e ra tio n  th e  circu m 
stan ce  th a t th e  p re v io u s offence w as n o t o f a serio u s n a tu re , 
a n d  lA a t th e  p resen t offence is  n o t o f a v e ry  g ra ve  ch aracte r.
We consider that those are special reasons within 
s. 23 i l)  [a] of the Criminal Tribes Act, and we think 
that the proper sentence for accused No. 3 is three years' 
rigorous imprisonment. We therefore confirm the convic
tions but reduce the sentence passed on accused Ko. 3 from 
seven years" rigorous imprisonment to three years’ rigorous 
imprisonment.

Convictions co-nfinned, sequence 
accused No. 3 reduced.

Y .  V .
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APPELLATE CIVIL.

Before Mr, Justice Bangnekar and Mr. Justice N. J. Wadia.

NARAYAN JIVAJI PATIL a n d  aitother (oEiGiiTAi P l a in t if f s  N os. 1 and  3), 1938
A p p e l la n t s  v .  GURUNATHGOUDA KHANDAPPAGOUDA PATIL a n d  J a n m r i i  14 

AJTOTHEP- (oEIGUTAL DEFENDANT AND PlAINTII’F No. 2 ), RESPONDENTS.*

Indian Limitation Act (IX  o f 190S), ss. 14, 15, and arts. 120, 144—Suit for 
possession—Previous suit by defendant—Injutiction—Decree—Gmistrudion—Suspen- 
sioti—Limitation—Equitable considerations—Applicability—Adverse possession.

On September 17,1919, respondent:-No. 2 adopted appellant ISTo. 1 as a son to her 
deceased husband. Shortly after this certain disputes regarding the ownership of 
the family property arose between respondent No. 1 and his cousin’e widow.
They were then referred to arbitration. On February 24, 1920, a decree in terms 
of an award was made under which, subject to the widow’s right of maintenance

* First Appeal No. 49 of 1937.
MO-iri Bk Ja 12— 1


