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APPELLATE CRLMINAL.

.Before Mr. Justice Broomfield and 3Ir. Justice Macklin,

■ ' 193s EMTEROPv, V. PITNJAJI LALAJI THAKERDA (OEIGIĴ AL Acousi’d).*
Nov&Tfibef 10

____ Criminal Procedure Code, (Act V of ISSS), ss. 123, 39T> SOS (2)— “ huprisovmmit ”5
if  includes imprisoimient i'li default—Accused person undergoing sentence of imprimn.
rnent in default of fine—Substantive sentence, in another case.— Eiimiing of sentences—
Indian Penal Code {Act X L V  of 1860), s. 64.

Section 64 of the Indian Penal Code provides tliat the imprisonment awarded in. 
default of payment of fine shall he in excess of any other imprisonment to which the 
accused may have been sentenced, and that is a strong indication that imprisonment 
in default of papueut of fine cannot he concurrent witli a substantive sentence of 
imprisonment.

There is nothing in the language of s. 3!>7 of the Criminal Procedure Code, 1898^ 
itself to suggest that the word ‘ ‘ imprisonment ” as used in that section does not include 
imprisonment in default.

If s. 397 is not applicable, then there would be no groimd for not applying the 
ordinary rule, viz., that each sentence takes effect from its own date.

While an accused person w'as’undergoing a sentence of rigorous imprisonment iiii 
default of a sentence of fine for an offence uiider s. 379 of the Indian Penal Code, I860, 
he was sentenced by another Magistrate to rigorous imprisonment for two montli& 
i'or an oiienee under a. 43 (I) {b) of the Bombay Abkari Act, 1878, and also to rigorous 
imprisonment for two months under s. 224 of the Indian Penal Code. The Magistrate 
directed that the sentence of two months’ rigorous imprisonment passed under the 
Bombay Abkari Act, should rim conciwrently with the imprisonment which the 
accused was at that time undergoing in default of payment of fine.

The District Magistrate, having made a reference  ̂ wubmitting that a sontonce of 
imprisonment in default of payment of fine could not be made concurrent -Ns-ith the 
substantive sentence of imprisonment;—

Held, that the substantive sentence passed under the Bombay Abl<ari Act should 
begin on the expiry of the sentence of imprisoixment in default of payment of fine and 
should then be succeeded by the substantive, sentence of iruprisonment jiassed under 
s. 224 of the Indian Penal Code.

I^iidf^rule 393 of the Buies of the Jail Manual a .sentence of im])ri.sonment in lieu 
of fine is to be carried out an the expiration of a ,s ii]>stanti^rc senl eucc! Avhother the- 
latter is annexed to the fine sentence or not. }?ut if is difliicult to wee ho\i" the general 
rule as laid down in the Jail Manual can apply to eases -where the imprisonment in 
default is not annexed to t)ie substantive sentence in the sanu" case.

C r i m i n a l  R e f e r e n c e  m ade b y G . Gl. D re w e, 33 istrict 
M ag istrate, A lim ed abad .

^Criminal Keference No. 105 of 10:>S.
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T h e  fo llo w in g  »statejiieiit o f fa cts is  ta k e n  f io n i tlie  le tte r 

o f reference.

T lie re  w ere three cases ag a in st P m ija ji L a la ji (accu sed ), 
t lia t  is , one u n d e r s= 37i'} o f the In d ia n  P e n a l Code in  the 
C o n rt o f th e M a g istra te , T h ird  G lass, P ra n t ij, an d  tw o others 
(C rim in a l Cases X o s. 84 a n d  85 o f 19 38 ) re sp e c tiv e ly  un d e r 
s. 43 (1) (b) o f the B o m b a y  A b k a ri A c t, 187S , an d  s. 224 
of. th e In d ia n  P e n a l Code in  the Ck)urt o f the M ag istrate . 

F ir s t  C lass, P ra n tij.

O n J u ly  13, 1938, t lie  a.ccused w as sentenced to  j>ay a fine 
o f E s . 35, in  d e fa u lt to  undergo rig o ro u s iin p iis o n n ie n t fo r 
one in o n tli fo r an  offence u n d e r s. 370 . Ih e  accused  failed  
to  p a y  the am o unt o f th e  fin e arid  he w as sent to ja il.

O n J u ly  26 fo llo w in g , the F irs t  C la ss M ag istrate  sentenced 
the accused to tw o m o n th s' rig o ro u s iiu p riso n m e n t fo r an 
offence u n d e r s. 43 (1 ) {h) o f the ]>o n ib ay A b k a ri A ct. 
d ire ctin g  th a t the sentence sh o u ld  ru n  co n cm i’e n tly  w ith  the 
im p riso n m en t w h ich  th e accused w as th e n  u n d erg o in g  in  
d e fa u lt o f th e p aym e n t o f fin e. On th e  sam e d a y  th e accused 
w as sentenced to  tw o m o nth s' rig o ro u s im p riso m n e iit fo r 

an offence m id e r s. 224 o f th e In d ia n  P e n a l Code,

T he D is t r ic t  M ag istrate, A hm edabad. m ade a reference 
to the H ig h  C o u rt, o b se rvin g  as fo llo w s :—

On a pM'iisal of ss. 307-;J08, C. P . C'.,, and rule S03 read with ruk̂  3!)4 ol' tlic Jail 
MaJiuaJ, it appears that the order regaidin,i: th€‘. inode of execution of sentences 
awarded Ijy the Hagistrate, Class, in thu Abkari case (case 84/38) is illegal 
witli regard to tJic tionenri'enee of iho sentence with the sentence of s. ;n9, I. P. C-, 
passed by the Third Class Ma«i;strate. The gubstantive sentences of case So . 84/85 
passed by the Lloirrt of the Magistrate, First Class, should be served first, and then" 
the accused should siiti'er tbo remaining period of the sentence in default ivs ordered by 
the Third Class Magistnitt- under s. 379, I. P. fj.

A statement fnmishuig iut’orniat.ion regarding tin; different seriteiites passed by 
different Courts with dates, etc., is enclosed for ready reference.

In the circumstance,s, 1 would recjucst. you to nicive the High Court to order the 
serving of sentences passed for olfences as under ;—

Sentence, rroin what date.

I. E>. I. for two months awarded in Abkitri ctese , . .  i’tjth -Tuly Ul3S the date of
sentence*

EM PERO il
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Senteiice. .l'''rom what date.

jisrpEBOK 2. R. I. fui' tw o  months in the case niKler s. 224, After the expiry of the above
I. p. (!. sentence.

â C’s-JAXi
LAhASl 3. The romaiiiiiig period of the sciitejice in default After t]ieexx)iiy of the a.bove

awi rded by Aiagistrate, Third Class, in tiie theft case. t.%\ o sentences, 

against the accused a>-’ provided in G. R H .  1).. Xo. of 21.st April 1925.

Early orders in the matter arf solicited.’'

The reference w as lie a rd .

N o appearance fo r the accused.

Dewan BaJiadur P . B. Shingne, (.Tovenm ieiit P le a d e r, for 

t lie  Crow n.

Macklin J .  O n J u ly  13, .1938, the accu sed  in  t liis  case 
w as sentenced to  p a y  a fine or to undergo rig o ro u s im p riso n ­
m ent fo r one m onth in  defa.ult fo]‘ an  offence u n d e r s. 379 
o f the In d ia n  P e n a l Code. T h a t sentence w as passed b y  
the T h ird  C lass M ag istrate  ; an d  the accused  b ein g  u n ab le  to 

p a y  th e fine im m ed iately w ent to  ja il. O n 3 u ly  26 he was 
sentenced b y  ano ther M ag istrate  (P irs t  (51ass) to  rig o ro u s 
im prisonm ent fo r tw o m onths u n d e r the A b k a ri A c t (B o m . V  
o f IS78) and also to rig o ro u s im p riso n xn e iit fo r tw o m onths 

u n d e r s. 224 o f the In d ia n  P e n a l Code. T h e  F ir s t  C lass 
M agistrate d irected  th a t the sentence o f tw o m o nths’ 
rig o ro u s im prisonm ent passed un der the A b k a ri A c t should 
ru n  co n curren tly w ith  the im p riso m n en t w h ich  th e  accused 
w as a t th a t tim e undergo ing iu  d efau lt o f p a y m e n t o f lin e  
in  the case decided b y  th e T h ird  C la ss M a g istra te . The 

D is tric t  M ag istrate, A hm edabad, has re fe rre d  th is  m atter 
to  us upon tlxe ground th a t a sentence o f im p riso m n en t 

in  d efault o f p ayjn e n t o f fine cannot be m ade co n cu rren t 
w ith a sub stan tive sentence o f im p riso m n en t. H e  therefore 
recom m ends th a t the sentence o f tw o m onths^ rig o ro u s 
im prisom nent un der the A b k a ri A c t sh o u ld  ta k e  effect 

im m ediately, i.e ., on J u ly  26, and on th e  e x jjir y  o f th a t 
sentence the fu rth e r sentence o f tw o m o n th s’ rig o ro u s 
im prisonm ent un der s. 224 o f the In d ia n  P e n a l Code sh o u ld  
take  effect a :id  th a t uj>on the e x p iry  o f th is  la s t sentence
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t lie  u n exp ire d  po2:tio ii o f tJio  im p ris o iiin e iit  aw ard ed  fo r 

ile fa iilt  o f p a y iu e n t o f fin e sh o u ld  be im dergoue.

S ection 64 o f tlie  In d ia n  P e n a l Code p ro vid e s th a t tlie  
iin p ris o im ie n t’"aw arded in  d e fa u lt o f p aym e n t o f fin e  s lia ll 
be in  excess o f a n y  o tlie r in ip riso m n e n t to  w jiic li tlie  accused 
Jiia,y lia v e  been sentenced, an d  th a t is  a- stro n g  in d ic a tio n  
t lia t  in ip riso n in e n t in  d e fa u lt o f p aym e n t o f fine can n o t be 
co n cu rren t w it ii a. s iib s ta iit iv e  sentence o f im p riso n m en t, 
T lia t  w as one ()f the g ro m id s o f the d e cisio n  in  Emjiemr v . 
fynhrao,̂ '̂  ̂ ^vliere it  w as h e ld  th a t w here a C o u rt im poses 
tw o sentences o f im p riso im ie n t on an  accused p erson and 
■also o rd ers h im  to pa}^ a fin e on each ol:‘ the tw o co m its w ith  
in ip riso n riie n t irt d e fa u lt o f p aym ent o f fin e, it  m a y  order 
the snbstantiA 'e tcnins o f ixnprisonm ent to  n m  co n cu rre n tly , 
b u t tJie te m is o f im p riso n m eu t in  d e fa u lt o f p aym e n t o f 
fine nrast ru n  co n se cu tiv e ly . T h a t ^vas a case w here the 
sejitenee o f im p riso m n e n t in  d e fa u lt o f p aym e n t o f fine and 
the su b sta n tiv e  sentence o f im p riso m n en t Avere passed in  
the sam e p ro ceed ing . B u t  here ’we h ave a case o f an 
accused person im d erg o in g  a sentence o f im j^ riso iim e n t in  
d e fa u lt o f p aym en t o f fin e  in  one case an d  a su b sta n tiv e  
sentence o f im p riso n m e n t in  a, d ifferen t case.

H ere  it  w ill be n e ce ssary to co nsid er the effect o f s. 397 
o f t lie  C rim in a l P ro ced u re  Code. T h a t section p ro v id e s th a t 
w hen a person a.Iready undergo ing a sentence o f im p riso n ­
m ent is  sentenced to  im p riso n m en t, su ch  im p riso m n en t 

s h a ll com m ence a t t lie  e x p ira tio n  o f tlie  im p riso n m en t to  
w h ich  he h a s been p re v io u sly  sentenced, u n less th e  Gom t 
■directs th a t the sub seq uent sentence s h a ll ru n  co n cu rre n tly  
w ith  such p re v io u s sentence. The questitm  is  w hether the 
w o rd  "  im p riso n m en t as used in  s. 39 7 in clu d e s im priso n­
m ent iiv  d e fa u lt. T h ere  is  n o th in g  in  th e language o f the 
section its e lf to  suggest th a t it  does n o t in c lu d e  im priso n­
m ent in  d e fa u lt. B u t it  is  arg ued  th a t the fin a l w ords 
"‘ unless the C o u rt d ire c ts  th a t th e  subsecj_ueiit sentence

<1* (1U25)27 Bora. I .-R . 1351.

Empeeok

PtrsrjAJi
Lalajx

JlmkUn J.
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^  sh a ll in n  co n cu rre n tly  w it li such p re v io u s sentence caii-
Empkboe n o t be ap p licab le  to  a case o f im p riso n m e n t in  default

PuHJAJi because th a t w o uld  be in  co n flic t w ith  s. 64 o f th e  In d ia n
Code re q u irin g  th a t a sentence o f im p riso n m e n t in  

MacMin J. d e fa u lt sh a ll be in  excess o f a s u b sta n tiv e  sentence „

R eference is  also m ade to  the p ro viso  to  s. 39 7, w h ich  is  

t h a t :—
“ .... Where a person wlio has been acnteiiced to imprisonment by au order 

under s. 123 in default of iurnishing security is, -vTliilst undergoing such sentence,, 
sentenced to imprisonment for an oftence committed prior to the making of such 
order, the latter sentence shall commence immediately. ”

I t  is  argued th a t th e  express m entio n o f im p riso n m e n t by 
a n  order un d e r s. 123 suggests th a t im prisonm e’n t b y  an  order- 

m id e r s. 123 is  no t in c lu d e d  in  the te rm  ”  im p riso n m en t 
used  in  the e a rlie r p a rt o f the section, an,d b y  analogy 
im prisonm ent in  d e fa u lt also is  not inten,ded to  be used.

W ith  regard to im p riso iu n e n t b y  a n  ordei* u n d e r s. 123. 
we have been referred  to  the case o f Em'pemr v . Yislmu 
Balh'isJina,(^'> fo llo w in g  E m p e r o r v . a n d  E m /p e ro r v .
Mutlmkomaran Ŝ'i w here it  h a s been h e ld  th a t im p riso n m en t 
un d er s. 123 is  n o t im p riso n m en t w ith in  th e  m ean in g  o f 

s. 397. B u t there is  th e  co n tra ry  a u th o rity  o f Emperor 
V. T u la  Khan.<^'>- T h e r a t io  d e c id e n d i o f tise 

firs t three cases is  based up on the w o rd in g  o f ■ s. 123 
itse lf, w hich does no t m ake use o f the w o rd  sentence : 
an d  the v ie w  o f th e  C o u rts w as th a t i f  im p riso n m en t 
un d e r s. 123 is  not a sentence o f im p riso n m en t, 

th e n  it  cannot be im prisonm en t w ith in  th e  m eaning
o f s. 397, w h ich  speaks o f persons ■who are a lre a d y  u n d e r­
going a sentence o f im prisonm en t. B u t o b v io u sly  a n  in te r­

p re ta tio n  o f s. 123 w h ich  is  based sim ]3ly upon th e  w o rd ing  
o f th a t section cannot be o f assivstance in  d e cid in g  w hether 

im prisonm en t in  d e fa u lt o f p aym en t o f fin e  is  its e lf 
a sentence o f im p riso n m en t to be in c lu d e d  u n d e r s. 39 7. 

M oreover it  is  pro vided  b y  s. 64 o f th e In d ia n  P e n a l Code

(1912) 37 Bum. 178. <»> ( l|)0;i) 27 52r>.
{1909) 34, Bom, 326. 111108) 30 All. 3:i4-, P. B.
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t h a t  im p riso m n eD t m  d e fa u lt  of pa;ynieii.t of ftiie is  a 
sentence. Moreover tlie view taken in tlie tlire e  cases to 
w M cli. I  liave referred lias been dissented f ro m  ia E^nperor 
T'ula KhanA^^ ; and tlie wording of the proviso to s. 39 7, 
referring to a person wiio lias been sentemed to imprison- 
nient by an ord er under s. 12S, implies that ihe  view taken 
ill tliese cases would not commend itself to tlie Legislature. 
This, -liowevei, is immaterial since, as I  say, decisions as to 
s. 123 Aviiicli are based upon tlie wording of s. 123 cajinot help 
118 to determine wiietlier im priso iunenta,s used in s. 31)7 
includes isnprisonment in default. Prmia fcude it would 
include iniprisonnient in default, w liic li by virtue of s. 64 o f 
the ludian Penal Code is a sentence ; and that being so, any 
subsequent sentence of imprisonment (as for example the 
present sentence of two months' rig o ro u s imprisonment 
passed un d e r tlie Abkari Act) would not b eg in  u n til the 
expiry of the sentence of imprisonment in default.

T h e D is t r ic t  M ag istrate  a sk s us in  e ife ct to  o rd e r th a t the 
im p riso iu n e n t in  d e fa u lt w h ich  the accused  w'as undergoing 
on J u ly  26 sh o u ld  be in te rru p te d  and. co n tin u e d  a fte r the 
e x p iry  o f th e  tw o substantiA^e sentences w h ich  he h as been 
a,w arded b y  the E ir s t  C la ss M ag istrate. W e are u n ab le  to 
lin d  a n y  a u th o rity  fo r such a n  iiite rru p fcio n . T h e nearest 
ap p ro ach  to  a n y  a u th o rity  is  to  be fo u n d  in  s. 398 (2), w hich 
p ro vid e s th a t w hen an a w a rd  o f im p riso n m e n t in  d e fa u lt o f 
p aym en t o f a fin e  is  an n e xe d  to a  su b sta n tiv e  sentence o f 
im p riso n m en t, a n d  the p erson u n d e rg o in g  the sentence is  

a fte r its  execution to im dergo a  fu rth e r su b sta n tive  

sentence o f im p riso n m en t, eifect sh a ll n o t be g iv e n  to  the 

aw ard  o f im p riso n m e n t in  d e fa u lt o f p a ym e n t o f the fine 

im til the p erson has undergone the fu rth e r sentence. B u t 

the effect o f th is  sectio n  is  to  postpone th e  im prisom nent 

aw ard ed  in  d e fa u lt o f p aym en t o f fin e  in  one case to  the 

e x p iry  o f the su b sta n tiv e  sentence in  an o th er case ; it  is  no

m s
EiJCPEEOS

V,
P03TXAK
La m h

MacBm J.

(190S) 3U All: 334, i'. b .
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103S a iit lio r it y  fo r the iiite rn ip t io n  o f im p riso n m e n t in  d e fa u lt o f 

p aym ent o f fine.

W e luw e also been re fe rre d  to  r. 393 o f t lie  J a il M an u al, 
under Avliich sentences o f im p riso n m en t in  lie u  o f fin e  are 

a lw ay s to he ca rrie d  o u t o n  t lie  e x p ira tio n  o f su b sta n tiv e  
sentences, w hether tlie  la tte r are annexed to  the fin e sentence 
o r n o t. T h is  ru le  ap p ears to  be based u p o n  (^-xoverninent 
B e so lu tio n , N o . 738 3 d ated A p ril 21, 1925,, w liic h  d e a lt w ith  

th e  case o f a m an  Avho w as sentenced to  a fin e  o r s ix  w eeks’ 
rig o ro u s im p riso n m en t in  d e fa u lt u n d e r ss. 379  a n d  114 
o f the In d ia n  P e n a l Code an d  a t the sam e tim e  to  tw o m o n th s’ 
rig o ro u s im p riso iu n e n t u n d e r s. 324 o f th e  In d ia n  P e n a l 
C ode. In  th a t case it  h ad  been ordered th a t th e sentence 
in  d e fa u lt o f p aym e n t o f th e  fine should  be c a rrie d  o u t first. 

T h e  case, how ever, on it s  ow n facts gave rise  to  h a rd sh ip  
a n d  th a t is  w h y the In.sp ector Genera] o f P riso n s m ade the 
reco jn jn en d atio n  w liic li we now  fin d  em bodied in  r. 39 3 o f 
the J a il M anual. U p o n  the fa cts o f th a t p a rtic u la r  case, 
v iz ., a sentence o f im p riso im ie n t in  d e fa u lt a n d  a su b sta n tiv e  
sentence o f im priso m nen t also  h a v in g  been passed, in  the 

sam e case, there co u ld  be no possib le o b je ctio n  to  th e  sentence 
o f iin p riso im ie n t in  d e fa u lt being carrie d  o u t a fte r th e  e x p iry  
o f  the su b stan tive  sentence. B u t it  is  d iffic u lt to  see how  
the general ru le  as la id  dow n in  the J a il  M a n u a l ca n  a p p ly  
to  cases where the im p riso n m en t in  d e fa u lt is  n o t annexed 
to  th e substantiA^e sentence in  the sam e case, sin ce , on the 
v ie w  th a t we ta k e  o f s. 39 7, th a t w o uld  be opposed to  the 
p ro v isio n  re q u irin g  th a t w hen a person is  a lre a d y  un d erg o ing  
im prisonm en t (w h ich  in  o u r v ie w  w o uld  in c lu d e  im p riso n ­
m ent in  d efau lt) h is  subsequent sentence o r im p riso m n en t 
sh o u ld  take effect a fte r the e x p iry  o f th e firs t  im p riso n m e n t. 
I t  is  m oreover w o rth w h ile  p o in tin g  o u t th a t h ere, i f  s. 397 

is  no t a p p licab le , th e n  there w o uld  be no g ro u n d  fo r no t 
a p p ly in g  the o rd in a ry  ru le , v iz ., th a t.e a c h  sentence tak e s 
effect from  it s  own d a t e ; in  w h ich  case the su b sta n tiv e  
sentence o f J u ly  26 w o uld  beg in  d u rin g  th e  co n tin u an ce  o f



tlie  sentence in  d e fa u lt an d  w ould in  effect, be co n cu rre n t
w ith  it . l̂ hlPEROE-

F o r tkese reasons we ac-eept the reference an d  set aside Pcxtaji 
t lia t  p a rt o f th e o rd er o f th e F ir s t  (.'lass ]\Ia g istra te  w h ic li 
d ire c ts  th a t the su b sta n tiv e  sentence o f im p riso n m en t 
shouJd be co n cu rre n t w ith  tlie  sentence w liic li th e  accused 
is  a lre a d y  se rv in g  in  d e fa u lt o f p aym en t o f fin e, b u t o rd er 
th a t the su b sta n tiv e  sentence passed u n d e r the B o m b a}'

A b k a ri A c t sh o u ld  b eg in  on th,e e x p iry  o f the sentence o f 

im p riso n m e ]it in  d e fa u lt o f p aym ent o f fin e a n d  sh o u ld  then 

be succeeded b y  th e  su b sta n tiv e  sentence o f im priso m nen t 

passed  u n d e r s. 224 o f the In d ia n  P e n a l Code.

B r o o im f il e j) J .  T h e  le a rn e d  G o vern m en t P le a d e r h a s  

contended th a t in  s. 397 o f the C rim in a l P ro ce d u re  Code 
th e  w ords sentence o f im p riso n m en t ”  m ean a sentence 
o f su b sta n tiv e  im p riso n m e n t an d  do n o t in c lu d e  im p riso n ­
m ent in  d e fa u lt o f p a y m e n t o f a fin e. I  can  see no reason 
w h y we sh o u ld  ad o p t th is  co n stru ctio n  w h ich  re q u ire s us 
in  effect to  ad d  a w^ord to  the sectio n  w h ich  ig n o t there.

In  th e  fo llo w iu g  s. 398 we h ave  a reference to  a  su b sta n tiv e  
sentence o f im p riso n m e n t, so th a t w hen th e  L e g isla tu re  
m eans su b sta n tiv e  im p riso n m e n t it  says so. N e ith e r in  
these tw o sectio n s n o r elsew here in  th e A c t can  I  fin d  a n y 
ju s tific a tio n  fo r th e lim ita tio n  w h ich  is  soug h t to  be p laced 
on th e  w o rd  im p r is o n m e n t h e r e . T h e second p ro viso  

w h ic h  w as added in  1923 seems to  me to  in d ica te  th at 
im p riso n m e n t u n d e r s. 12 3 o f th e Code in  d e fa u lt o f 
fu rn ish in g  se c m ity  is  im p riso n m en t w ith in  the m eaning o f 
the section. I t  w as a t  one tim e  d oub ted  w h ether th at w as 
so. T h is  H ig h  C o u rt fo llo w in g  the M ad ras H ig h  C o u rt 
to o k  the v ie w  th a t because s. 123 does n o t use the w ord 
“  sentence ”  b u t sp eaks o f a n  accused p erson bein g  com m itted 
to  p riso n , a p erso n  so com m itted w as not undergoing a 
sentence o f  im p riso n m e n t w ith in  th e m eaning o f s. 397.
T h ere  w as a co n flic t o f a u th o rity  on the p o in t. A s m y
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jggg le a iE e d  bro ther lia s  p o in te d  out, tlie  A lla lia b a d  H ig li C o u rt
_ —  to o k a d ifferen t v ie w . R,efereD.ce m ay  also be m ade to

w. King-EmjiemT v . Ngo. an d  King-EinjJeror y . Nan
Since in  th e  p ro v iso  th e  w o rd s n se d  ai*e ‘ ’ w here 

Brm ^d j  ^ person w ho h a s been sentenced to im/pfisonm.ent b y  an  order 
un d er s. 123, ”  it  seem s p re tty  cle ar th a t th e  le g isla tu re  
d id  no t accept th e  v ie w  ta k e n  b y  th is  H ig h  C o u rt a n d  the 

M ad ras H ig h  C o in t.

B u t, how ever th a t m a y be, there w as n e ve r a n y  d o ub t 

a t  a ll th a t im p riso n m e n t in  d e fa u lt o f p a y m e n t o f fin e is  

a  sentence o f im p riso n m en t. S e ctio ii 04 o f the In d ia n  P e n a l 

Code p ro vid e s th a t it  s h a ll be com petent to  th e C o u rt w h ich  

sentences an offender to  d ire c t hy the sentence th a t, in  d e fa u lt 

o f paym ent o f the . fin e, the offend er s h a ll suffer 

im prisonm en t.

Supposing fo r the sake o f arg um ent th a t s. 39 7 d id  not 

a p p ly , the p o sitio n  w o u ld  th en  be th a t a cco rd in g  to  the 
o rd in a ry  ru le  the sentence o f im p riso n m e n t in  d e fa u lt o f 
fin e  w ould h ave ta k e n  effect fro m  it s  d ate J u ly  1 3 , a n d  the 
subsequent sentence u n d e r the B o m b ay A b k a ri A c t w o u ld  

h a v e  ta k e n  effect fro m  it s  d ate, o f J u ly  26, a n d  e xce p t fo r 
a few  d ays the form er sentence w ould in  effect h a v e  been 
rendered n u g ato ry. T he o n ly  p ro v isio n  o f th e  C rim in a l 

P ro ced ure Code w h ich  a llo w s a sentence o f im p riso n m e n t 
in  d efau lt to be postponed to  a su b sta n tiv e  sentence o f 
im prisonm ent in  a separate case is  s. 398 (2 ), T h a t p ro v isio n  
does not a p p ly  to  the p resen t case, fo r here th e re  w as no 

a w a rd  o f im p riso n m en t in  d e fa u lt o f p a y m e n t o f a fine 
an n exed  to a su b sta n tiv e  sentence o f im p riso n m e n t. M ore­
o v e r even in  s. 398 there is  no sup p o rt fo r th e  co urse now  
suggested,viz. th a t the sentence o f one m o n th ’s im p riso n m e n t 
i l l  d efau lt sh a ll be in te rru p te d  an d  s p lit  lip  a n d  th a t the 

b alance no t undergone sh o u ld  be undergone a t th e e x p iry  
o f the tw o subsequent sentences.

(1930) 9 Ran. 110, (1931) 9 Ran. 612.
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I  agree w it li m y le arn e d  b ro tlie r th a t t lie  o n ly  reason able 
view  to  tak e  in  v ie w  o f the provisions o f tlie  Code is to  lio ld  e îpeeoe

t lia t  in ip riso n n ie n t in -s . S97 does in c liid e  im p riso n m e n t in  
ile fa a ilt o f p aym e n t o f fin e  an d  th a t t lie  se ctio n  a p p lie s to 
th e  p resen t case, "l^/liether th e M a g istra te 's order that the BmomfiM J.
-subsequent sentence sh o u ld  ru n  c o n cu rre n tly  w ith  the 
p re v io u s sentence o f in ip riso n m e n t in  d e fa u lt is  te c h n ic a lly  
leg al o r n o t m a y  I  th in k  be ra th e r d o u b tfu l. B u t  a t a n y  
ra te  it  is  p e rfe c tly  clea.r th a t it  is  a n  o rd er which, ough t no t 
to  h ave  been m ade because it  is c o n tra ry  to the p rin c ip le s  
o f s. 64 o f the In d ia n  P e n a l Code, the effect o f the 
M a g istra te ’s o rd er beino- th a t the accused  w o u ld  n o t haveO
served  m ore th a n  a few  d a y s o f h is  sentence o f im p riso n ­
m en t in  d e ia u lt. T h a t o rd er th erefo re  m u st be set aside 

a n d  the o rd er o f th e sentences m ust be as sta te d  b y  m y 
ie arn e d  b ro th e r.

Reference accepted.
Y . V . B .

APPELLATE CEIMINAL.

Before S ir John Beaumont, Chief Justice, and Mr. Justice Lokur.

MAG AN BHIKA a sd  o th e r s  forjQiNAL Ac.?useii N os. 1 t o  4), 
A pp'eli.ant V. EMPEROB..*

'Criviinal Tribes Aci { VI of l92-i), -s-. 23 (1) {a)—“ Special reasorus to the contrary ”— 
Court to considtn' all circ,umstanc&s—Interpretation—hidian Penal Code. (Jcf X L V  of 
1S60)> s. 392.

In  passing a sentence under s. 23 (1) (a) of the Cnminal Tribes Act, 1924, the Court 
must in eTery case consider aP. the, circumstances in determining whether there are 
special reasons for not inflicting the minimum sentence. The eircumstanee that the 
previous offence is not of a serious nature, and the circumstance tliat the offence under 
consideration ia not of a very grave character are special reason's within s. 23 {!) (a).

The observations made by the Madras High Court in Minjmdi Thevan Jn 
viz., that 9ueh a special reason must be something apart from the nature of tho 
offence such as youth, age, illness or sex, commented on.

^Criminal Appeal No, 395 of 1938.
(1928) 50 Mad. 474.

1938
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