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Before i /r .  Jtidice Broowficld and Mr. Jvdice Macliin.

293S SHRIMAI^T SABDAR MALOJIRAO NABSINGHRAO SHITOLE DESHMUEH 
ScjMmbe r 16 EEJENDEA by h ij m dkht\'ae D. V. ABHYANKAR (o r ig in a l Plaintif]?)

A p pellasi’ V. KESHAV MORESHWAR DESHMUI^H awx> oth bks  (oeigtnal

BErENDAHTS KOS. 1 TO 6), R eSFOSDEJJTS.*

Iviicm Limitation Act (IX  of 190S), s. 10, and Sch. I, ArL 62—-Beveiiues of ])laintiff’s
inllagf.s colle&tal by defendants—Defendants hereditary gumaMas—A'jjpomtmant made
hij Pesliwa Qovermmnt—Suit to recover money collected for twelve years by defendants—
Moneys did not become, vested in defendants—8uit governed hi; ,:1 rt. 62.

The plaiutiff was the Desllmukli of a iiumter of villages in the Poona District and' 
was entitled to certain fees and emoluments out of the revenues of those villages. 
These -\vere collected for him by people called ajahat gumoMas whose office was heredi- 
tary and -̂ vhoso appointment was either made or recognised hy Peahwa Governnieut- 
Tho defendants were some of these gumastas. They collccted moneys belonging 
to  plaintiff and withheld payment. The plaintiff sued to recover collections made 
since 1922. The trial Court a,llowed plaintiff’s claim for three years before suit hold­
ing that Ai’t. 62 of the Indian Limitation Act, 1908, governed the case. On appeal it 
was contended that s. 10 of the Indian Limitation Act, 1008, applied and there was no 
bar of limitation on the ground that the defendants were not the agents of the 
plaintiff because they were not appointed by the plaintiff and were not removeable 
by Mm.

ffeM, that the monej^s collected by tho defendants did not become vested in them- 
within the meaning of s. 10 of the Indian Limitation Act, and therefoife that section 
had no apphcation and the suit was governed by Art. 62 of the Act.

Kathimvar Trading Company x. Virchand Dipchund/^'> Narasimha Ayyangar 
V. Official Assignee of Madras,^-^ M a Tliein M.ay v. TJ Po Kin,('^  ̂ Secretary of State for 
India V. Bapuji Mahadeo,''^  ̂ Kasivisvanathan Qhettiar v . Gholialingam Chetliar,^ '̂ 
Chintmum Itavjiv . Khanderao Pandurang,'^^ Mahomed Habeeb A lum v. AnjumanAra 
Begum,BibhutibJmsJum Datia v. Anadinatk and Bvjdich  v. Garrkh^^^
referred to and distinguished.

Broumfield J. The words “ vested in trust ” if they do not necessarily imply 
a transfer of ownership in the strict sense, do at any rate imply somethmg moref 
than mere possession and temporary control of property.

’i'Eirst Appeal No. 300 of 193G.
(1893) 18 Bom. 119. <« (1934) :i7 Bom. L. R . 837.

‘2) (1930) 54 Mad. 153. (s) (1927) 52 Bom. 184.
(1925) 3 Ran. 206. «> (1934) 02 Gal. 393.
(1915) 39 Bom. 572. (s> (1933) 61 Gal. 119.

(1870) L .R . 5 Ch. 233.



F ir s t  A p p e a l  ag a in st tlie  d ecisio n  o f  V . 1". P an dit-, F ir s t  ^  
C la ss S iib o id in a te  Jiid o 'e  a t Poona. m.ii.ojxeao

S u it to re co ve r m oney.
K i ;.s h a v

T h e  facts are stated  in  th e  ju d g m e n t o f B ro o m fie k l J .  ii:oRE.sHw.i;£.

G. (7. O’GomjmK w ith  V. I). Limaye, fo r the a p p e lla n t.

Y. B. Virhir, fo r resp o nd ent 'No. 1.

B r o o m f ie l d  J .  T h e  o n ly  question in  tluB  ap p eal is  one 
o f lim ita tio n . T h e p la in tiif-a p p e lla n t is  the B e s lu u u k h  o f 
a. num ber o f v illa g e s  in  th e P oona D is tr ic t , a n d  is  e n title d  to 
ce rta in  fees an d  em olm nents o u t o f t lie  reven ues o f those 
v illa g e s. These are co lle cte d  fo r h im  b y  people ca lle d  ajahat 
gumasfm whose office is  h e re d ita ry . T h e y  w ere eithei* 
appointed in  the firs t in sta n ce  or th e ir ap p o in tm e n t w as 
confirm ed and  reco gnised  b y  the P esh w a’s  G overnm en t, and  
it  was* held  b y  th e P r iv y  C o m icil in  a s u it  b y  the p la in tiff 
ag a in st one o f them  nam ed E k b o te  th a t he h as no pow er to 
rem ove them  an d  to  co lle ct the m o ney fo r h im s e lf: 
Ramchandm Narsingmj w  Trimhak Nasagar EM)OteM">
T h e d efend ants-resp o nd ents are som e o f these gtimastas.
I t  ap p ears th a t th e y  h a ve  co llected  m oneys b elo ng ing  to 
th e p la in tiff an d  h a v e  n o t p a id  them  o v e r, a n d  th e  p la in tiff 
b ro u g h t tlie  s u it fro m  w h ich  th is  a p p e a l a rise s to  reco ver 
the co lle ctio n s m ade since 1922 w ith  in te re st. T h e  t r ia l 
C o u rt has allow ed  th e  p la in t iff’s c la im  fo r th e th ree  years 
before s u it h o ld in g  th a t A rt. 62 o f th e  In d ia n  L im ita tio n  x4.ct 

governs th e case.

T h e  p la in tiff contended in  the su it, and th e  sam e p o in t was 
ta k e n  b y  h is  le a rn e d  counsel in  th is  ap p e al, th a t s. 10 o f the 
In d ia n  L im ita tio n  A c t a p p lie s and  th e re  is  no b a r o f lim ita ­
tio n . In  a second a p p e a l in  a  s u it b y  th e  p la in t iff against 

E k b o te  d ecided  b y  M r, Ju s tic e  K . J .  W a d ia  in  J u ly ,
19 38 , Slwimmit Sardar Malojirao Nmsingrm BMtoh v .
Tfimbak Namymh,^'> it  w as h e ld  t-hat s. 10 h as no

<1M1891) L. R. 19 I. A. 39, s . C.46 Bom, 374.
<2> (1938) S. A. No. 234 o£ 1936 decided on July 39, 193S (Uarej5»)

a i o - n  B k  J a  9 — 3

Bom* BOMBAY SERIES 155



Broomfield J.

i ! ! !  a p p lica tio n , and  th a t the s u it  w as g o vern e d  b y  A rt. 62. 
SLiLcwmAo M r. Ju stic e  N . J .  W a d ia  to o k  the v ie w  th a t th e  gumcistas 

î sKGHEAo regarded as th e agents o f th e d e sh m u lA . I t  has

:>j S S h™  argued before u s th a t th e y  are n o t ag en ts because
th e y are n o t ap p o in te d  b y  th e  p la in tiff a n d  n o t rem oveable 
b y  h im . These circu m stan ce s, how ever, w o uld  n o t, I  th in k , 

p re ve n t th e ir b ein g  agents, h a v in g  reg ard  to  th e  d e fin itio n  
o f agent ”  in  s. 182 o f the In d ia n  C o n tra ct A c t a n d  also 

s. 202 o f th e sam e A ct. M oreover A rt. 62 o f the In d ia n  
L im ita tio n  A c t is  n o t confined to su its a g a in st ag en ts. The 
q u estio n  we h ave  to  decide is  w hether s. 10 o f th e  In d ia n  
L im ita tio n  A ct apphes in  th e  circu m stan ce s o f th is  case.

A cco rd in g  to  th e d e fin itio n  in  the In d ia n  T ru s ts  A c t, s. 3, 

a tru s t ”  is  an  ob hg ation annexed to  th e  ow nersh ip  o f 
p ro p erty, and , a risin g  o u t o f a confidence reposed in  and 
accepted b y  the ow ner, or d eclared  an d  accep ted  b /  him , 
& r  the benefit o f ano ther, or o f an o th er and th e  ow ner. 
T h is  is  the d efin itio n  o f w h at is  ca lle d  in  E n g H sh  la w  an 

express tru st ”  and  s. 10 o f the In d ia n  L im ita tio n  A c t does 
n o t co ntain the w ords “  express tru s t ” , th o u g h  th e y  appear 
in  th e side heading. T h e section does h o w ever co n tain  the 

w o rd s “  vested in  tru s t fo r a n y  sp ecific p u rp o se ,’ ’ a n d  the 
d iffic u lty  in  th is  as in  m ost cases in  w h ich  s im ila r p o in ts arise 
is  in  deciding w h at e x a c tly  is  m eant b y  those w o rd s.

I t  was held  in  Kathiawar Trading Company v . Virclmid 
DipcJmid^ '̂) th a t it  is  co n tra ry  to  th e  o rd in a ry  accepted 

m eaning of the term  v e stin g  to sa y  th a t p ro p e rty  is  

vested in  persons b y  reason m erely o f th e ir  h a v in g  co ntro l 

o ver it . S ir C h arles S argent C. J .,  w ho d e liv e re d  the 

judgm ent in  th a t case, referre d  to  a n u m b er o f EngH sh 

a u th o ritie s an d  in  p a rtic u la r cite d  a d ictu m  o f L o rd  W est- 

b u ry  th a t “  v e stin g  ”  im p lie s p ro p e rty  in  th e  su b ject- 

m atter. T h is  is  an old  case, b u t so fa r a s  I  am  aw are it  h as 

never been d issented fro m  in  B o m b ay. I t  w as re ce n tly
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Bom. BOMBAY SERIES' 157

3Iafh'as^ '̂> and in Ma Them M ay v. U Po Kin^-> where Uxlosjrko_ . ,  , ,  T ,  Naksijtgheao
3Ir. Justice Carr said tlie woxcl “ vest " in ip h e s th a t tiie  ̂
property becomes in law the property of the trustee. I am MraEsms 
:a ware th a t th ere are cases in  which th is  view lias been j
•qualified to some extent. I t  is practica% impossible to 
reconcile the ridings on s. 10, b u t I th in k  that there can be 
no doubt that the balance of authority is in favour of the 
\iew that these words vested in t r u s t i f  they do not 
necessarily imply a transfer of ownership in the strict sense,
■do at any rate imply something more than mere possession 
■and temporary control of property.

Mr. 0 'Gorman cited several cases in support of his 
.argument to which I will briefly refer. Secreta-ry of State for 
India  v. Bciipuji MaJiadeo^ '̂^ was a case in which a suit was 
brought against the British Government for moneys due to 
th e  plaintiff w h ich  had been co llected  a n d  w ere h e ld  in the 
iSatara Treasury when that Treasury was taken over by the 
•Government. I t  was h e ld  in that case that Govermiient was 
under a fid u c ia ry  o b lig a tio n  to  p a y  the m oney, th a t is  
t o  say , th a t th ere w as a fid u c ia ry  re la tio n  between G o vern ­
m ent and  the payee. B u t w h at w as h eld  to  co n stitu te  

v e stin g  w as th e  fa c t th a t G overnm en t h ad  taken o ver 
th e  T re a su ry  w ith  th e  m oneys ly in g  th e re in . I  do no t 
co n sid er that th is  ru lin g  co vers a  case lik e  th e p resen t—the 
case o f persons in  the p o sitio n  o f th e  d efend ants w hose only 
rig h t is  to  co lle ct the m o ney an d  p a y  i t  o ve r to  th e  r ig h tfu l 
■owner.

T h e next case c ite d  is th e  P r iv y  Council case K asim sm m -  
tJmn Chettiar v . Gholcalingam ChettiarS^  ̂ T h e  fa c ts  there 
w ere v e ry  com pH cated an d  peculiar. T h e  d efen d an t w ho 
held a p o w er-o f-atto rn ey fro m  the a d m in istra to r o f th e  estate 
o f a deceased intestate, assigned to  h im self, b y  a ve rb a l 
■assignm ent, p ro p e rty  kn o w n  b y  h im  to  belong to  the deceased.

(1930) 54 Mad. 153. ® (1915) 39 Bom. 572.
«  (1925) 3 Ran. 206. (1934) 37 Bom. L. R. 837.
sio-ii Bk Ja 9—3a
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^  I t  w as held tlia,t he w as in  a fid u c ia ry  c a p a c ity , an d  th a t the 
Malojibao o n ly  re su lt o f the pro ceed ing  Was th a t th e  p ro p e rty  becam e 

in  h im  in  tru s t fo r th e  a d m in istra to r. T h e p o sitio n
K eshav 

Mokeshtfas

Broomjield J.

w as the same as i f  th e a d m io istra to r h im se lf h ad  veste d  the 
p ro p e rty  in  th e defen d a n t. T h e circu m stan ce s w ere so w id e ly  
differen t th a t I  do no t th in k  th a t th e  case h as a n y  real 
ap p licatio n  here, an d  in  a n y  case tlie re  w as an. assigm nent 
o f th e  p ro p e rty  to  the p erson fo n n d  to  be a trustee, 
w h ich  is  la ck in g  in  the p resen t case.

In  Chintaman Ravji v , Khanderao Pandurang^ '̂) th.e fa cts 
w ere th a t one P  d ied  lea,ving a w id ow  a n d  tw o sons. P ’s 
assets consisted o f ce rta in  m oneys Avhich w ere handed over 
b y  P ’s w idow  to h e r b ro th e r E. fo r the b en efit a n d  ed u catio n  
o f the tw o boys. E  applied* p a rt o f th e  tru s t  m oneys fo r 

th a t purpose b u t ap p ro p riate d  the b alan ce  fo r h is  ow n use. 

The C o u rt held th a t as the m oney w as g iv e n  to  E  fo r the 
b o ys’ benefit and e d u ca tio n , it  w as vested in  h im  fo r a sp ecific 
purpose. The fin d in g  th a t th e  m oney w as g iv e n  to  E  in  
tru s t fo r the boys d istin g u ish e s it  in. m y  o p in io n  fro m  the 

present case.

In  Mahomed Habeeb Alum  v . Anjmnan Ara Begunî -̂  
it  w as held b y  M r. Ju s tic e  P a n ck rid g e  th a t w here a sum  o f 
m oney w as p a id  m o n th ly  to  A  fo r the b en efit o f B  d u rin g  h e r 
m in o rity , the sum  becam e vested in  tru s t  fo r a sp ecifie  
pmrpose, w ith in  the m eaning o f s. 10 o f the In d ia n  L im ita tio n ' 
A ct. The facts are th u s stated  in  the ju d g m e n t (p . 39 7) ;—

“ The salient cii'cuiustances of this case appear to me to be that whea the xjayments- 
were made, to Mr. Alum the loalcf estate ahandoned all interest in the money, and 
completely divested itself of its property therein. The money remained with, 
Mr. Alum, sul)3ect only to the right of the beneficiary to  enforce the trust. The 
imhf estate, which may be desei*ihed as the settlor, had no further legal interest 
in the matter. Mr. Alum did not hold it as the agent of the petitioner, because, 
being a minor, the petitioner was not legally able to employ an agent, neither did 
■\Ir. Alum hold the money as the petitioner's guardian, for he was neither her natural 
guardian nor had he been appointed guardiaii of her property by a Court. Tt appears 
to me, therefore, he must have held it as a trustee and had complete coiiiro’ over it., 
snbjeof, a* T havo said, to the right of the beneficiary to enforce the trust.”

(1927) 52 Bom. 184. (11)34  ̂ yo 39 3 .



193SI t  appears th erefo re t lia t  t liis  case also can  be d is t iiig iiis lie d  

ou t lie  facts. MoreoA^er it  is  a d ecisio n  o f a sin a ie  Jiid tfe . an d  M-itoaiEAo
^  ' X îKSIKaHSAO

ill BihlmUhhfslicm Batla  v. Anadinatlt BattaA^) it wat« Iield
IxESHAV

b y a b en cli o f tiie  sam e H ig h  C 'o iirt th a t "  t lie  w o rd  MoKBSHw.4a;

 ̂ ve stin g  ■’ im p lie s p ro p e rty  in  the su b je ct-iria tte r. a n d  it  is  BrmmfwU /- 

■contrary to  th e  o rd in a ry  accepted m eaning o f the term  

' yefeting ‘ to  sa y  th a t p ro p e rty  is  vested  in  persons b y  reason 

m e rely  o f th e ir lu iv in g  co n tro l oyer it . ''

O 'U o rn ia n  a lso  c ite d  one E n g lis h  ca.se. Bmdick 
4j(ifnehS'^ w iiei-e it  w as decided that^ an agent w lio  stands 
in  a fid u c ia ry  re la tio n  to  h is  p rin c ip a l can no t set u p  the 
sta tu te  o f lim ita tio n  in  b a r o f a s u it n p o n  a n  accoim t 
b y h is  p r in c ip a l ]:k it as M r. Ju s tic e  IsF. J .  W a d ia  p o in ted  
o u t in  Hlmmmit Sardar Malojimo Na/rsingrm Shitole v- 
TH-mbah Namyu.n'' '̂  ̂ it  is  d iffic u lt to  see how  a n y  fid u c ia ry  
re la tio n  e x ists  as betw een the d e fe n d a iits an d  the 
phhitiff hi th e  p re sen t case. The c ii’cm nstances in  w h ich  
these gumastas cam e to  be ap p o in te d  are  set o u t in  fu ll in  

Rmncfmmlm Narsingraf v . Trimhak Nasagar Ê hotê '̂̂  an d  are 
in co n siste n t w ith  the v ie w  th a t the d e sh n iu k h  reposed an y 

confidence in  th ese ag en ts who w ere ap p o in te d  b y  the 
■Cloverm nent a g a in st h is  w ill. W e th in k  th erefo re th a t there 
is  n o th in g  in  the cases w h ich  h ave been cite d  w h ich  w ould 
ju s t ify  u s in  h o ld in g  th a t the .m oney co llected  b y  the 
d efen d an ts becam e v e ste d  in  them  in  tru s t w ithin- the 
m eaning  o f s. 10 o f th e In d ia n  L im ita tio n  A ct.

Th e re su lt is  th a t th e  d e cisio n  o f th e  t r ia l C o ia 't is  rig h t, 

a n d  the ap p eal is  d ism issed  w ith  costs, p a y a b le  to respondent 

N o . 1. ’ ' ■

Decree co-nfifmei. 
j, a  R-

(1933) (51 Oal. lli) .
'2) (1870^ L. Pv. 5 Ch. :233.

(193S) S. A. 1 0̂. 234 of l9iJ6, dccided on {̂ulv 2 9 ,193S. (luirep)
(1S91) L. R. 19 I. A. :i9, s. c. 10 Bom. 374.“

Bom. BOMBAY SERIES 169


