
to tJie benefit of the sub-leases, and in fact tlie learned 
Judge in one x^art of tlie judgment says tiiat it is coiiunon 
groiiiid tliat tlie beiiefi.t of tlie sub-leases sliould go to tli.e 
defendant, Tliat being so. it secjns to me it is a great x îty 
tliat tlie parties could not agree upon tlie drafts, tlie 
responsibility for wliiclij in my opinion, lies on tlie attitude 
taken up by tlie Pandias. I  agree tliat tlie appeal must be 
allowed.

Pes CuEiAiL Appeal allowed. Plaintiff entitled to  tiie 
relief asked for in prayers A, B and C of the plaint. Liberty 
to tlie defendant to apply in case tbe plaintiff does not cany 
out Ms pait of tlie bargain. Interest to rim at sis per ceiit« 
from September 18, 1936. Conveyance to be executed 
^ntiiiu one niontli witli liberty to"extend tlie time. Plaintiff 
mil be entitled to tlie coBts of tbe suit as well as of tlie appeal 
from tlie defendant. Counterclaini dismissed ^nth costs. 
Cross-objections also dismissed witli costs. Security of 
Es. 15.000 lurnislied by the appellant to be returned to Ms 
attorneys.

Attorneys for appellant: Messrs. Arcleskir, Flcni'msji, 
Binsliim & Oo.

Attorneys for respondent: Messrs. Gagmt & Co.

Ajjpeal aUowecL
S'. K. A.
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A P P E L L A T E  C I V I L .

Before S ir John Beatmmd, Chief Jtisiice.

JAKAEIJAX GOVIND JIAHALE ( q b i g i s a i j  V l a i j s t i p v } ,  • 19^b
■VENKATESH VAMAN' SHENVI a s d  o th ees (o sig iijai I)EFE2sPi,NTS), ephihber £&

R e s b o ijd e s t s .*

Indian Evidence A d  (I of 1872), s. 92, prov. (I)—Pariiiion d-eed—Lan4in a particular 
surm / number givmg correct deseription as to acreage and assBSsmmit aasigued to 
plai7itiff~~DefeiKlanit contendina that inclusion of suit portion  ̂ in the nuwh&r icm 
a misfaJce known to all parties—Oral evidence admissible lo prove cornmoTi miataie,

*Seconcl Apjieal iŜ o. 20S of 1930.
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J axaiid^s
GfAT̂ XI)

¥ k x k a t e s h

193S When a -vvi'itteii contract is challenged on the gronnd of mistake common to all 
parties, the remedy is rectification, because in such a case the parties have entered 
into an agreement, as to which their minds were at one, but in reducing the agreement 
to writing a mistake has been made, and the written instrument does not give eSect 
to the agreement which the parties actually entered into. All that the Court has to do 
in such a case is to rectify, not the contract, but the document embodying it  and put 
that document in such a form as to caiTy out the contract which the parties really 
entered into, and for this purpose oral evidence is admissible under prov. (1) to s. 92 
of the Indian Evidence Act, 1873.

IVhere there is an unilateral mistake, the position i.i different, because in that case 
there is, in fact, no contract. Therefore if one is dealing with a case of unilateral 
mistake every mista.ke of such a nature would not give rise to a claim to relief and 
serve as a defence under prov. (J) to s. 92 of the lodian Evidence Act, 187'2.

Dagdn. v. Bhana.\' '̂' referred to.

S e c o n d  A p p e a l  ag ain st t lie  d ecision o f C4. H . S a lv i, D is tric t  
Ju d g e  of K a n a ra  a t K a iw a r, co n firm iiig  t lie  decree passed 

b y  Y . Y . P a n d it, S ub o rd inate Ju d g e  a t K a rw a r.

S u it to reco ver possesion.

T he facts m a te ria l fo r tlie  purposes o f th is  re p o rt are 

stated  ill the judgm ent o f the C h ie f Ju s tic e .

G. P. MurdeshDar £ind R. A. Mundkar, fo r Mie a p p e lla n t.

D . JS. Manerikm', fo r resp ond ent N o. 1.

D . D . Yennemadi, fo r respondents N o s. 2 a n d  3.

B e a u m o n t  C. J . T h is  is  a second a p p e a l fro m  the 
D is tric t  Ju d g e  o f K a rw a r. The p la in tiff is  su in g  fo r a certain, 
p ro p erty w hich form s p a rt o f su rv e y  N o . 145, and  h is  t itle  

is  d erived  un d e r a p a rtitio n  deed m ade in  th e  y e a r 1921j 

w hich is  e x h ib it 35. T h e p a rtitio n  w as betw een the 
predecessors o f the p la in tiff, and  o f d efend ant N o . 1 an d  tw o 
o ther persons, and un der it  su rve y  N o. 145 w as a llo tte d  to 
the p la in tiff, and  su rve y  N o. 143 w as a llo tte d  to  d efend ant 
N o . 1. Both, those su rv e y  num bers w ere d e scrib e d  b y  

reference to  acreage and assessm ent, and it  is  n o t d isp u ted  
th a t the s u it p ro p e rty  w as com prised in  s u rv e y  N o . 145 
acco rd in g  to  the acreage and  assessm ent g iv e n  in  the

'I’ (1904) 2S Bom. 420



partition deed. Thereforej prima facie, tlie lilaintiff is 
entitled to succeed,, b u t the defendant gave e vid en ce the 
effect of whicli was to show that all parties to the partition 
deed in fact intended that the suit propertv should he Tjbu;,-
included in survey No. 143, an d  th a t its inclusion in survey 
Ko. 145 was a mistalve. The question of law on this 
second appeal is whether that evidence was admissihle, 
or whether the parties are bound by the terms of the 
document.

Under s. 92 of the Indian Evidence Act. when the terxiig 
of a contract have been reduced to writing, no evidence of 
anj  ̂oral agreement can be admitted as between the parties 
to such contract for the piu'pose o f contradicting, varying, 
adding to, or snbstracting from , its terms. T h en  there are 
certain provisos, of which the firs t  is  in  these terms ;—

“  Any fact may Le proved wliich-would invalidate any document, or whjeli would 
e a ti t’e any per^oa ta auy decree or ordei’re!at-ing thereto; siicb as u’aud, jntimidation 
iliegality, want of due ercecution, wanf of cay/ac!t.y in any ooiitra&t>g partv, want or 
failure of consideration, or mistake in fact or law.”

In the trial Com't the le a rn e d  Judge took the v ie w  th a t there 

was in the d e scrip tio n  of su rv e y  No. 145 a la te n t a m b ig u ity  

because he th o u g h t th a t, thou g h  the reference to  th e  acreage 

and assessment was a p p ro p ria te  to sm w ey N o . 145, the 
reference to the rent w as n o t, and a cc o rd in g ly  he considered 
t lia t  he co u ld  le t in  evid ence to  show  w h ich  w as the 

governing part of the d e scrip tio n . I  d o u b t w heth er that 
p rin c ip le  is  a p p lica b le , because we h ave  a d efin ite  d escrip tio n  

of s iu v e y  No. 145 b y  reference to acreage and assessm ent, 

a n d  o n ly  a som ew hat in d e fin ite  reference to  the re n t o f th a t 

su i'v e y  nu m b er com bined w ith  other su rv e y  num bers, and 

I  t h in li it  w o u ld  be d iffic u lt, as m a tte r o f co n stru ctio n  o f the 
docum ent, to  say  th a t th e  reference to  re n t co ntro ls the 

sp ecific figui-es as to acreage and assessm ent. In  m y  o p inio n,

Bom. BOMBAY SERIES 151



iflss jf tlie evidence is to‘ be a,dmitted, it iiiuBt be iiiider piov. 
jan.«ba>5 (1) to s. 92. Under Eiiglisli law if a defendant is contesting 
ik.rao against liim based on a written dociixnent and

^ v ^ I f  cliallenges tlie document on the groun.d tliat it was based 
■Bê r>r'̂ fj j  M-is'fcake, it is, in niy opinion, necessary for hini to

* coiuiter-claim eitiier for rescission or reotification, and niiless 
lie adopts that course, the docimient would take effect 
according to its terms. But as was pointed out bv this Court 
in Dagdu v. BJiana('̂ '> there is uotlung in the proviso to s. 92 
to suggest that the facts which may be proved uiider that 
proviso can only be proved in support of a claim to which 
those facts give rise, and such facts may be pleaded in 
tins coiuitry by way of defence only. As the learned Chief 
Justice pointed out, the procedure in the Mofussii Courts 
does not admit of comiter-claims. I am bomid by the 
decision in Dagdu y . BJiana,(̂ -'> and the question, therefore, 
is whether the facts wliich were given in evidence in this 
case are such as would invalidate the document, if a claim 
to invalidate it were made. The suggestion in this case 

' is that the docimient was founded on a mistake. Fraud 
is not alleged, and it is, of course, not every mistake in a 
document which would invalidate it. The validity of every 
contract depends on the presence of the animus contrahendi, 
the intention to contract. When a written contract is 
challenged on the ground of mistake common to all parties, ‘ 
the remedy is rectification, because in such a case the parties 
have entered into an agreement, as to which their minds

■ were at one, but in reducing the agreement to writing a" 
mistake has been made, and the written instrument does 
not give effect to the agreement which the parties actually 
entered into. All that the Court has to do in such a case 
is to rectify, not the contract, but the document embodying 
it, and put that document into such a form as to carry out
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193S'tlie contract wlucli tlie parties really entered into. Where 

there is unilateral mistake, tlie position is  different., because 
ill tliat case there is., in fact, no contract. The minds cf tlie yekkaxesh 
parties were not at one ; one iiitended r>iie thing, and the 
other intended something else, and i£ any relief can }yeBeawmnt c. j. 
granted, it must be rescission. But ai: that point the Tide of 
estoppel, which is  part o f the la w  of evidence, steps in . In  

normal cases it party who has entered into a written contract 
and thereby represented to th e  other parties to the document 
that he intends to be bound b y  th e  terms thereof is  not 
entitled as against those parties to give evidence that in  

■fact he intended sonietliing else. U n le ss th a t w ere so, there 
wonld be no finality in m itten contracts. Therefore, if  

one is dealing with a case of unilateral mistake, it  is by no 
nieans every mistake of such a nature which would give rise 
to a claim to relief and serve as a defence under piov. (1) 
to  s. 92. Ib  the present case, I  think the learned Judges in 
ihe lower Courts had liot very clearly in theii minds the 
•distinction in law between a common mistake and an 
m iila te ra l m ista k e , b u t as I  read  th e  ju d g m e n ts o f botfc 
th e low er Com ’ts, I  th in k  th e y  re a lly  h o ld  th a t th e  m istake 

w as one co nnno n to  a ll p a rtie s. T h e  le arn e d  District Ju d g e  

in  ap p eal sa y s q u ite  c le a rly  th a t he is  sa tisfie d  th a t the 

p la in t iff n e ve r fo r a  m om ent supposed that he w as getting 
the s u it  p ro p e rty  as p a rt o f su rv e y  N o . 145. I th in k  th a t 

in  effect th e  fin d in g  is  th a t th ere  w as com m on m istalvej 

an d  i f  th a t is  so, th e evid ence w o uld  found a  cla im  fo r 

re c tific a tio n  o f th e  co n tra ct. In  m y  opinion, therefore, 

th e  evidence w as ad m issib le  im der p ro v . ( I )  to  s. 92. The 

ap p e al is , therefore^ d ism issed  w ith  costs.

Decree confirmed,
J . B . ' '


