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SeJoreSk John Beaumont, Chief Juslke, and 3Ir. Jusike. Fumgyiekar.

1938 8ULEMAN HAJI AHMED OOMER (oeigiital P lajntiit), Appellaist v.
S ep le m h er  6 DABABSHAW PIROJSHAW DUBASH (o k ig in a l  D efek-bak i')., B e s f o n p e k t . -

Transfer of Property A d  (IV  of 18S2), s. 115—Surrender of liead-lease to obiahi 
a new lease—Benefits of iinder-hase i;i tohom vested̂ .

On tlie true construction of s. HG of the Ti'aiisfer of Pi'operty Act, when a lessee,, 
w]io Las preTiously granted an under-lease, surrenders liis head-lease for the purpose 
of obtainiug a new lease, tlie benefits of t-lio contracts in and tlie right to rent under 
the under-leases do not pass to the lessor Imt continue tr> vest in the new lessee.

Suit for specific performance.
In  1933 tlie  N a tio n a l B a n k  o f In d ia  leased  to  tii.e p la in tiff 

t lie  s u it p ro p erties w it li a n  opti.oH to  p u rc lia se . In  1935 

th e lessee granted, an in id er-lease o f a p o rtio n  o f tlie  

p ro p erties to a Japanese firm . O n J iu ie  10 , 1936, t lie  p la in ­

t if f  agreed to assig n h is  lease w ith  the o p tio n  to  p u rch a se  to 

a l^Ir. and M rs. P a u d ia  to  euahle them  to  p u rch a se  th e free­

h o ld  from  the ’B a n k  and  to  re g ra n t h im  a lease o f th e  said, 

p ro p erties fo r 999 ye ars. On Ju n e  29. 1936, th e  p la in tiff 

agreed to dem ise o r p ro cu re  M r. and M rs. P a n d ia  to  dem ise 

th e  s u it p ro p erties to th e defendant. C lause 3 o f the 

agreem ent was in  these term s :—
“ The said properties are subject to two leases dated the 17th day of Se].iteuilit,T. 

1935 and made bet-ween the lessor and Messrs. Mitsuilisbi Shcji Kaisha Ltd, 'j.’he 
lessor declares that thej  ̂ are valid and subsisting leases. The lessee shall take the 
l>roperties subject to the said leases contents Avhereof he has notice of.”

O n February 4, 19 37, the plaintiff surrendered his lease 
of 1933 to the Pandias who purchased the freehold from the 
Bank and obtained from the Pandias a lease of the suit 
premises for a period of 999 years. Two draft leases from 
the Pandias to 'the defendant were prepared by the- 
plaintiff.
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Messrs. Payne & Co. acting for the P<i.iidias cleieted froii"'- 
tlie drafts tlie words set out "beiow and refused to execute 
tlie leases if tliose w o rd s were retained. T h e  plaintiff then 
offered to assign to the defendant by a, separate doc-mneiit 
such benefits as he still had in the lease to the Japanese firm.

The defendant having refused to take the leases mthout 
the w ords deleted b y  Payne & Co. tJie plaintiff filed this 
suit.

The main issue in the suit tamed upon whether the 
defendant was entitled to have in tlie habendiun o f the 
lease sought to be specifically peiforined the words

together witli the full benefit of the rents. co\'eiiauts ancl 
other benefits and a,d'vantages reserved b}" and subject to 
the obhgations contained in the Indeiitnre of lease dat.ed 
17th September 1935

To determine this issue it became necessary to decide 
the proper construction of s. 115 of the Transfer of Property 
Act, 1882., ancl it is only on this point that this case is 
reported.

The suit was heard by Kania J. who on April 7, 1938. 
delivered an oral Judgment dismissing the suit holding 
(1) that s. llo  of the Transfer of Property Act had no 
application to the facts of the case, (2) that the plaintiff 
had failed to establish that he wae ready and willing and 
able to carry out his part of the contract.

The plaintiff appealed.
6'ir Jmmliedji lianga, with 'F, J . Coltman, V. F. Tarapore- 

tvala and i?. J . ColaJi, for the appellant.
J. E . Vakeel, with i f .  M . Jhaven, for the respondent.

Beaumont C. J , [H is  L o rd sh ip  a fte r se ttin g  out the 
fa c ts  o f the case proceeded :] The only qu estio n  which we 
h a v e  to  d ecid e, as it  seem s to m e, is  w hether th e  d efendant 
is  e n title d  to  h ave  th e  w o rd s (set o u t ab o ve). I f  the benefit 
o f the leases to  th e  Jap an e se  firm  rem ain s vested in  the



^  P a n d ia s, im d o iib te d ly  t lie  d efen d an t w ill n o t g et th e benej&t '
o f those leases, as th e y are  e n title d  to  do u n d e r th e ir agree- 

f. iiie n t w itii the p la in t if f ; b u t if ,  on th e  o th e r h a n d , the

“pS ojshaw benefit o f those leases is  vested in  th e p la in tiff, th e  p la in tiff 
j.offered  in  the correspondence before a c tio n  to  a ssig n  such 

benefit as he h a s to  th e  d efend ant b y  a n  in d ep en d en t 
docum ent to  w h ich  the P a n d ia s w o u ld  n o t b e p a rtie s, so 
th a t there w ill be no d iffic u lty  p ro vid e d  th a t th e  b en efit o f 
the under-leases is  n o t vested  in  the P a n d ia s.

N ow  the q u estio n  in  w hom  the b en efit o f th o se u n d e r­
leases is  vested  seem s to  m e to  tu rn  on th e  p ro p e r co n stru c­
tio n  o f s. 115 o f th e T ra n sfe r o f P ro p e rty  A c t. T h a t section 
p ro v id e s t h a t :—

“ The surrender, express or impliedj of a lease of immoveable property does not 
prejudice an under-lease of the p ro p e r ty  or any part thereof pre\’iottsly granted by 
the lessee, oa terms and conditiono substantially the same (except as regards the 
amount of rent) as those of the original least! . . . ”

So th a t under th a t p a rt o f the section the u n d e r-lease  to  the 
Japanese firm  is  not p re ju d ice d  b y  th e  su rre n d e r o f the 
head-lease. T h en the sectio n  goes on to  sa y  ;—

“ . . . but, unless the surrender is made for the purpose of obtaiuing a new 
lease, tlie rent payable by, and the contracts binding on, the under-lessee shall be 
respectively payable to and enfor'ieable by the lessor.”

So th a t where y o u  h ave a sm’rend er o f a head-lease w ith  no 
p ro visio n  as to  th e g ra n t o f a  new  lease, th e  head-lease is  
obhterated and  d ire c t co n ta ct is  e sta b lish e d ' Betw een the 

under-lessee an d  th e  o rig in a l lesso r. B u t  th a t p o sitio n  is  

o n ly  “  im less the su rre n d e r is  m ade fo r th e  p u rp o se o f 
ob tainin g  a new  lease, ”  an d  the sectio n  does n o t p ro vid e  
w h at is  to happen in  th a t excepted case. I n  m y  o p in io n , on 
the tru e  co n stru ctio n  o f th e  section, th e  o n ly  le g itim a te  
inference is  th a t, in  th a t event, the b en efit o f th e  co n tra cts 
in , an d  the rig h t to  th e  re n t u n d er, th e  u n d e r-le a se  m ust 

vest in  the new  lessee. I t  seem s to  me th a t th e re  is  n o b o d y 
else in  w hom  su ch  b en efit an d  rig h t ca n  v e st. T h e  re n t in  
th e  under-lease w h ich  has n o t been affected  b y  th e  su rre n d e r 

m u st be p ayab le  to  so m e b o d y; i f  it  is  n o t p a y a b le  to  th e
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1938lesso r in  t lie  excepted case, it  m ust be p a y a b le  to  th e  new  
lessee, in  t lie  p resen t case, in  » iy  o p in io n , i t  is  qu ite

cle a r t lia t  t ie  o rig in a l lease o f 19 33 to  tlie  p la in t iff  w as v. 
siixre n d ered  b y  M m  to  tlie  P a n d ia s fo r t lie  p u rp o se  o f pmojsHAw 

o b ta in in g  a new  lease ; th a t w as th e  agreem ent o f Ju n e  10, BemmwiVc. J. 
1936. U n d e r the d ra ft leases su b m itte d  b y  tiie  p la in t iff 
th e  leases to  th e  p la in t iff  are to  be su rre n d e re d  a n d  fre sh  
leases granted to  th e d.efendant, an d  it  is  cle at th a t th a t is  
p a rt of the o rig in a l arran gem ent fo r the su rre n d e r o f the 
lease an d  the g ra n t o f a  n e iv lease, w h ich  u n d e r the agree­
m ent betw een th e p a rtie s  m ig h t be to  th e  p la in t iff ox to  in s  
nom inee. O n the e xe cu tio n  o f leases in  th e term s o f the 
d ra fts  the b en efit o f the m ider-leases w ill becom e vested 
a u to m a tic a lly  in  the d efen d an t as th e  p erso n  to w hom  the 
new  lease w as gTanted a n d  no assignment o f a n y  such 
b en efit to a n y b o d y  is  recp iired . In  m y  v ie w , th erefo re, the 
p la in t iff is  e n title d  to  sp ecific perfo]‘m ance o f th e  agreem ent 
o f Jm ie  29, 1936, b y  re q u irin g  the d efend ant to execute the 
d ra ft leases in  th e  te rm s o f drains C  an d  D  annexed  to  .the 
p la in t w ith o u t the w o rd s w h ich  are referre d  to  in  the re lie f 
claim ed  b y  the p la in t iff  and  w h ich  I  h ave  p re v io u sly  read.
T h e  learned. Ju d g e  to o k  a d ifferen t v ie w  o f th e  co n stru ctio n  
o f s. 115 o f the T ra n sfe r o f P ro p e rty  A c t, th o u g h  I  do no t 
g ather in  w hom  he co n sid ers th a t th e  b en efit o f these sub ­
leases is  now  veste d . T h e learned. Ju d g e  a lso  h e ld  th a t, 
h a v in g  re g ard  to  th e  correspondence, th e p la in t iff  w as not 
re a d y  and  w illin g  to  c a rry  o u t M s co n tra c t. B u t I  have 
som e d iffic u lty  in  u n d e rsta n d in g  th a t p a rt o f th e  judgm ent 
because the p la in tiff is  asld n g  in  h is  p la in t fox specific 
perfo rm ance b y  th e  e xe cu tio n  o f th e  docum ent in  t liis  
p a rtic u la r form . T h erefo re, he is  o b v io u sly  o fferin g  in  the 
p la in t to  execute a d ocum ent in  th a t fo rm , and. in  m y view  
it  is  irre le v a n t to  p o in t o u t th a t a t ce rta in  p erio d s before 
th e p la in t w as d e liv e re d  he w as n o t re a d y  a n d  w iU ing to  
■carry o u t w h a t he is  o fferin g  to  c a rry  o u t in  th e  p la in t. I  
th in k  th a t th e p la in t iff  is  e n title d  to  th e re lie f asked fo r in



piaA^ers A, B and C. Theie will be liberty for the defendant 
SuLEMAK to apply in case the plaintiff does not carry out his part of' 

the baro’ain.
D a ea bsh aw

—  J, The point involved in the case is Teally
Memmoni c. been ftdly dealt with in the judgment just

delivered, but I propose to state iiiy view as to the jneauing 
of B. 115 of the Transfer of Property Act, The plain mean­
ing of the secti.on is that when a lessee has given a sub-lease 
and thereafter surrenders the head-lease to the lessor; the 
position of the sub-lessee remains una^ffected, and he 
becomes the lessee of the original lessor on the same terms as 
in the sub-lease. That is the ordinary rule. If, however, 
the lessee surrenders the head-lease for the purpose of 
obtaining a new lease, the sub-lessee continues a.s before 
to hold under the lessee. This is the only way in which the 
latter part of the section can be given effect to, unless one 
were to entirely ignore the exception introduced there by 
the words “ unless the surrender is made . . . etc.'^
The exception implies that the ordina,ry rule is not to be 
folioVv-ed when the surrender is made for the purpose of 
obtaining a new lease.

Now, apart from the hict that I am m].able to see in the 
agreement of June 29, 1936, any obligation on the part of the 
plaintiff to retain the disputed words in th.e drafts C  and I)_, 

which he tendered to the defendant, it was nobody's case 
that the defendant was not entitled to the benefit of the 
sub-leases in this case. That benefit must exist somewhere. 
It either existed in the Pandias or it existed in the plaintiff, 
or it must now, under the proposed lease, go to the defend­
ant. It is nobody’s case tbat it vested in the Pandias. At 
any rate, there is nothing in any of the documents, which 
were put in in the case, to show that the Pandias ever claim­
ed that after the surrender in their favour by the plaintiff 
they were entitled to the benefit of the sub-leases. The 
plaintiff made it clear at the outset that he was not entitled
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to tJie benefit of the sub-leases, and in fact tlie learned 
Judge in one x^art of tlie judgment says tiiat it is coiiunon 
groiiiid tliat tlie beiiefi.t of tlie sub-leases sliould go to tli.e 
defendant, Tliat being so. it secjns to me it is a great x îty 
tliat tlie parties could not agree upon tlie drafts, tlie 
responsibility for wliiclij in my opinion, lies on tlie attitude 
taken up by tlie Pandias. I  agree tliat tlie appeal must be 
allowed.

Pes CuEiAiL Appeal allowed. Plaintiff entitled to  tiie 
relief asked for in prayers A, B and C of the plaint. Liberty 
to tlie defendant to apply in case tbe plaintiff does not cany 
out Ms pait of tlie bargain. Interest to rim at sis per ceiit« 
from September 18, 1936. Conveyance to be executed 
^ntiiiu one niontli witli liberty to"extend tlie time. Plaintiff 
mil be entitled to tlie coBts of tbe suit as well as of tlie appeal 
from tlie defendant. Counterclaini dismissed ^nth costs. 
Cross-objections also dismissed witli costs. Security of 
Es. 15.000 lurnislied by the appellant to be returned to Ms 
attorneys.

Attorneys for appellant: Messrs. Arcleskir, Flcni'msji, 
Binsliim & Oo.

Attorneys for respondent: Messrs. Gagmt & Co.

Ajjpeal aUowecL
S'. K. A.
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A P P E L L A T E  C I V I L .

Before S ir John Beatmmd, Chief Jtisiice.

JAKAEIJAX GOVIND JIAHALE ( q b i g i s a i j  V l a i j s t i p v } ,  • 19^b
■VENKATESH VAMAN' SHENVI a s d  o th ees (o sig iijai I)EFE2sPi,NTS), ephihber £&

R e s b o ijd e s t s .*

Indian Evidence A d  (I of 1872), s. 92, prov. (I)—Pariiiion d-eed—Lan4in a particular 
surm / number givmg correct deseription as to acreage and assBSsmmit aasigued to 
plai7itiff~~DefeiKlanit contendina that inclusion of suit portion  ̂ in the nuwh&r icm 
a misfaJce known to all parties—Oral evidence admissible lo prove cornmoTi miataie,

*Seconcl Apjieal iŜ o. 20S of 1930.


