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Before S ir  John B eaiw m nL C h 'e f  Jv stice , and M r,  Ju stice  Sen.

i m S  FuAMA ATKILE (OEIGIJTAL P la i n t i i ? ] ? ) ,  A PPSLtA N T v .  TUKABAM N'ANi
%.tew6ei'2 ATKILE (n-KlGXNAL DeEENDAVJ} NO. 2), UeSPOITOE-HT,*

E a s e m e n t— C I a m  to  o w n e r s h ip — E a s e m e n t  c la im e d  i n  a lie r n a fw a -—A l te r n a t i v e  c la im  

n o t bad i n  la-w— F ra c iic e  — P r o o f o f  e a sem en t.

An e a s e m e n t  can only Ijo ckiiued in rospecfc of somebody eL-e’a property, and 
a party cannot claim an easement over Iiis OAvn property. But a party may claim 
an easement and ownership in tlie alternative.

Tamanhhat v. Rrishfackarya^^' and Narendra Nath Barari v. Ablioy Gkaran 

Cliattopadhija/^^ followed.
IlarghabkaA v. Motibhai disciissed and cii3approved»

Wliere a party sliows that for the statutory period he hag openly esercised certaiti 
lights -which are in themselves sufficient to establish an easement, ^ n m a  fa c ie  he is 
entitled to the easement, and it ia not necessary to show that during the whole of the 
prescriptive period he -̂ vas conseioiisly assorting a right to an easement.

Second Appeal against the decision of G-« H, Guggali, 
District Judge at Sliolapiir, reversing tlie decree passed by 
M. II. Kazi, Joint Subordinate Judge at Pandharpur.

Suit for injunction.
T lie  p arties to  tlie  s u it  w ere near re la tiv e s. T b e y  were 

' f irs t  Jiv in g  jo in t. In  t lie  y e a r 1908 t iie ir  estate in c lu d in g  
t lie  w ada in  su it w as p a rtitio n e d . T h e  iio r t lie r ii o n e -tH rd  
o f the w ada fe ll to  t lie  s lia re  o f tk e  p la in t iff  a n d  t lie  so uth ern  
on e-th ird  w as assigned to  th e  share o f th e  d efen d an ts. The 
open space w h ich  w as situ a te d  to  th e  south o f th e  b u ild in g  

w as also d iv id e d  in  three p o rtio n s. T h e re  w as a n  o ld  mori 
i l l  the southern w a ll o f th e  d efend ant’s jio rtio n . In  1932, 
th e  p la in tiff sued fo r a p erm anent in ju n c tio n  to  re s tra in  the 
defendants fro m  d isch a rg in g  w ate r th ro u g h  th e  mori an d  

w ate r spouts o ve r h is  la n d .

Th e d efendants contended th a t the s trip s  o f la n d  a d jo in in g  

th e ir p o rtio n  o f th e  house to  th e south b elo ng ed  to  them*
* Second Appeal No. 191 of 1936.

(1932) 35 Bom.L.E. 144. (1906)34r0al. 51, F. b.
(1932) 56 Bom. 427.
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Tiiey also coiiteiided in tlietalteniai-ive that they liacl 
-acquired an easement of disclxargiiig water through tlie mori 
and th e  spouts over tlie plaintiff's laiifl. •

The Sifbordiiiate Judge hold that tlie defendants had 
acquired an easianent d,iscliaigiiig ^ '̂ater through tlie mori 
liiit not throiigii the spouts and i)assed a decree accordingly.

Both the plaintiff and defendants appealed to the 
District Court. The District Judge held that the rnori and 
the spouts were in existence and weie being nsed lor more 
than twenty j^ears and the right of discharging water thj:oTigh 
them was enjoyed peaceably, without interrnption and as 
■of right for more than twenty years. He, therefore, 
dismissed the- plaintiS's suit.

The plaintiff appealed to the High Court.
S. T. Ahliijmikar, for the appellant. .
IK A. Tulzafm'lmr, for the respondent.

B s a t j m o 2^t  C . J. This is a second appeal from a decision 
of the District Judge of Sholapiir. The plaintiff sued to 
restrain the defendants from allowing the water from a mofi 
and spouts on the defendants’ huiklings to enter upon the 
plaintiff's open site. In their written statement the 
defendants maintained that they were the owners o f the 
vacant land on winch the water was discharged^ and alter
natively they claimed an easement to discharge water 
th ro u g h  th e  mori a n d  th e  sp o uts o v e r th is  la n d , assuming 
that the land Vvas of the plaintiff. The District Judge held 
the claim to an easement proved and dismissed th e plaintiff’s 
suit.

I t  is contended in this appeal that in v ie w  o f the claim  
of ownership put forward in their w ritte n  statem ent, the 

defendants cannot rely on evidence which goes to  e stab lish  an 
casement, and reliance is placed on the d e cisio n  o f M r. Ju stic e  
Baker in MwrgltahJmi v. MoiibJtcd MithabJiai^^  ̂ a n d  a decision

Ho-n Bk Ja 9-—2 a-
(1932) 56 Bom. 427.



^  of a full be.ncli of the Madims Higli Court, Suhho. Eao v.
Eau Ba5u Lahhiiana Raô '̂̂  Tliose cases were clistingiiislied by this

V* ,
TUKA3JA5I Court ill TamanhliafY. Krislitadicwyci,^ '̂  ̂ and I think that 

the present case falls within the lattei: authorit}-, because 
'no issue was raised as to the defendants’ ownership of this 
piece of waste land. The only issue raised was as to 
easement, and I think that TamanbJiat v. KrisJitacIiafya^-' 
is an authority for the proposition that merely setting up 
a claim to ownership does not prevent the plaintiff from 
efstablishing a right to an ea,sement. But I should like to 
make one or two observationvs about the decision of 
Mr. Justice Baker in Mafghahliai v. Motihliai 
because I  thinlv that some of the learned Judge’s 
observations go too far. I t  is not in my judgment the law 
that a person camiot acquire an easement unless during 
the whole prescriptive period he acts with the conscious 
knowledge that it is a case of a dominant and servient 
tenement and that he is exercising °a right over property 
which does not belong to him. I t  is of course 
perfectly true that an easement can only be claimed 
in respect of somebody else’s property, and a man. 
cannot claim as easement over his own property. But 
it is also clear that a plaintiff may claim an easement 
and ownership in the alternative, as was held by the 
Calcutta Full Bench in Narm dm  Nath Barari v. Ahlwij 
Cliamn GhatlopadliyaS^'^ In my opinion, wh.ere a party 
shows that for the statutory period he has openly exercised 

, certain rights which are in themselves sufficient to establish, 
an easement, prima facie he is entitled to the easement, and 
it is not necessary to show that during the whole of the 
prescriptive period he was consciously asserting a right to

(1U25) 49 Mad. 820., ,¥.B. (1932) 56 Bom. 427.
(1932) S5 Bom.L.R. 144. w) (19011) 34 Cal. 51., r.B.
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•an easement. Most lajmeii do not know exactly wliat 
tLeir legal riglits may be. Thev do certain acts without 
formulating, even jnentally^ a legal claim, and in my opinion 
a right to an easement by prescription cannot be defeated ■— ^
merely by stowing that diiring the whole or part of the 
period of prescription the plaintiff was -not consciously 
claiming an easement. On the other hand, it is, I thinic, 
established by the decision of Mr. Justice Shearman in 
Lyell V .  IlGtJifield (Lordy^^ and the decision of the Priyy 
Council in Attomey-GemraX o f Southern Nigeria v. John Holt 
and C'om.-pcmy {Liveqmol), Limited^-^ that if it be shown that 
the o’RTier of the dominant tenement has in fact exercised all 
the rights wliich he says go to constitute an easement in 
pursuance of a perfectly definite and well recognised claim 
of o\mership. then it is not open to hiin to timi round and 
say now that my claim to ownership on which I always 
relied has failed, I rely on some of the acts of ownership as 
being sufficient to constitute an easement But these 
cases must all tmii on the particular facts proved, and I thinlc 
that Mr. Justice Baker’s judgment to wliich I have referred 
]s calculated to cause embarrassment by attempting to lay 
down general propositions which are misound. In the 
present case, I  am of opinion that there is no reason for 
suggesting that the plaintiff was doing the acts on which 
he rehes to constitute an easement, under a claim of 
•oAviiership.

The appeal fails and is dismissed with costs.
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Decree confirmed.
J .  G. R.

[li)14] 3 K . B. 911, . [1915] A, C. 5f)9.


