
APPELLATE CIYIL.

Bf.fore Sir John BemmmiL Clikf Juslir.e, mid Mr, Justice Sen-

L A L C jH A N D  E A I > H A K I S A N  a k d  o t h e e s , o w n e r s  'v a v i v a t d a k s  o f  ' t h e  1 9 S S  

S h o i * s t t l e d  “  R A D H A K I S A jS' L A L C H A jSJD ”  ( o e i g i x a l  p L A i i S T i r K ) ,  

APPELLA2ST3 i '.  R A M D A Y A L  R A M X A E A Y A X  i v s c  o t h e b s  ( N o s . 1 t o  5  D e j -j i s d - 

A S T 3  ; ]!Si’o .  6  S tTEETY , X O S . 7  A S D  8  J 'CD G M E’̂ T -C R K D IT O E S i s  t h e  B a 'e e r a .s t ) ,  

IlESPCi'TiEKa'S.*

fj'h'il Piveedure Code (.4ci l ‘ of 190S), s. 73—“ Jssefs held hij a Court '"— I'liierprcfation—
‘ Execiition-3Ioiiey p iv l b y  snreiy wider sm'ity bond—Bond executed to enable defmdant 
to if'i asbh ex parte derree-—Rival decree holders— Eateable diMribidimi—Qv.esfion 
ttfjicilm surety—Ajijiml—Eerision.

I t  i s  a p i '- a r e n r  f r o m  a  c o n s i d e r a t i o n  o f  t h e  t e r m s  o f  s .  73,. a n d  i t s  p o s i t i o n  i n  t h e  

C i v i l  P r o c e d u r e  C o d e ,  1 0 0 8 ,  t l i a t  t h e  T . 'o rd s  “  a s s e t s  h e l d  b y  a  C o u r t B i e a i i  a s s e t s  

r e c e i v e d  i n  e x e c u t i o n .  T h e  s e c t i o n  p l a i n l y  d o e s  n o t  a p p l y  t o  m o n e y s  p a i d  i n t o  C o u r t  

in a  s u i t  A vhen  n o  q u e s t i o n  o f  e s e e u t i o n  a r i s e s .  T h e  o t h e r  l i m i t a t i o n  t o  b e  a p p l i e d  t o  

th e .  Tcordfe i s  t h a t  'vv lien  t h e  a s s e t s  h a v e  b e e n  p a i d  i n  f o r  a  s p e c i J ic  p u i 'p o s e ,  t h e y  c a t i n o t  

he  a p p l i e d  G e n e r a l ly  i n  e x e c u t i o n ,  s o  a s  t o  d e f e a t  t h e  s p e c i f ic  p iu - p o s e .

W h e r e  m o n e y  h  p a i d  i n t o  C o u r t  b y  a  s u r e t y  i n  e x e c u t i o n  p r o c e e d i n g s  t a k e n  o u t  

a g a i n s t  h i m  i n  c o n s e q u e n c e  o f  h i s  o b l i g a t i o n  u n d e r  a  s u r e t y  b o n d  e x e c u t e d  b y  h i m  

i n  o r d e r  t o  e n a b l e  a  d e f e n d a n t  t o  h a v e  a n  e'i; p iz r /e  d e c r e e  s e t  a s id e ,  t h e  m o n e y  t h u s  • 

paid b y  h i m  i?  n o t  s u b j e c t  t o  r a t e a b l e  c i i s t r i b u t i o n  u n c ^ r  s .  7 3  o f  t h e  Civil P r o c e d u r e  

C o d e ,  1 9 0  S .

iSorahji Coom ryi v . Kola luiphmuith/^^  r e f e r r e d  t o .

HfJfl,  o v e r r u l i n g  t h e  p r e l i m i n a r y  o b j e c t i o n ,  t h a t  a a  a j j p e a l  l a y  u n d e r  s .  4 7 ' r e a d  w i t h  

s .  1 4 5  of t h e  C i v i l  P r o c e d u r e  C o d e ,  1 9 0 8 ,  b u t  e v e n  i f  a n  a p p e a l  d i d  n o t  l i e ,  t h e  C o i i r t  

c o u l d  d e a l  ^ v ith  t h e  m a t t e r  i n  r e v i s i o n  u n d e r  s .  1 1 5  o f  t h e  C i v i l  P r o c e d u r e  C o d e .  1 9 0 8 .

iSECom) Appeal froiii tlie decision of K. M, Eixmthekar,
District Judge. Alijiiednagar, confirming an order made by 
T. N. Desai, First Class Subordinate Judge, Alimednagar. 

Rateable distribution.
In  1930, L a lc h a n d  R a d b a ld sa n  a n d  o tlie rs (a p p e lla n ts) 

o b tain e d  against E a m d a y a l R a n m a ra y a n  and. o tlie rs 
{resp o n d e n ts N os. 1 to  5) a n  ex fcirte decree in  th e  C o u rt o f 
the P irs t  Class S u b o rd in a te  Ju d g e , T b a n a. T lie  a p p e lla n ts 
th e n  sta rte d  e xe cu tio n  proceedings in  th e  C o u rt o f the F ir s t  

C lass S u b o rd in ate  Ju d g e , A hm ednagar.

*tSecond Appeal No, 723 of 1935.
(1911) 36 Bom. 156.

Bom. BOMBAY SEEIES „ 133



^  Tlie respondents N os. 1 to 5 a p p lie d , h ow ever, to  the 
Laiohaud F ir s t  Class S ub o rd in ate Judge’s C o u rt, T h a n a , to  lia v e  tlie  

V. s u it restored to  th e file an d  the C o u rt m ade a n  o rd e r, g ra n tin g  

the ap p h catio n  p ro v id e d  th e resp o nd ents fu rn ish e d  in  the 
F ir s t  C lass S u b o rd in ate  Ju d g e ’s C o u rt, A h m e d n a g ar, a fit  
an d  solven t su re ty  fo r the d ecretal am o un t. N a ra ya n d a s 
T a rach an d  (resp ond ent N o . 6) passed on N o ve m b e r 25, 
1930, a su re ty  b ond  in  th e  fo llo w in g  t e r m s :—

“ Darkliast (application for execution) of the said number has been filed by the 
plaintiff in the Eirst Class Sub-Judge’s Court, at Nagar in execution of the decree in 
suit No. 189/30 of the Thana Court. The said defendants have filed Mis. Application 
Ifo. 70/30 in the K rst Class Sub-Judge’s Court at Thana for restoring the said suit to 
the file, (sic.) And in the said proceedings the defendants have applied to the 
Thana Court for the stay of the execution proceedings pending in the First Class 
Sub-Judge’s Court at Nagar. And on (their) application Me. F. C. Sub-Judge, Court 
Thana, has passed an order that if the defetidants furnish a fit and solvent surety for 
the decretal amount in the First Class Court at Nagar, the execution proceedings should 
he stayed. A yadi (memo^ Outward No. 355/14-30-.30, to this effect has been 
Teceived from Me. F. C. Sub-Jxidge Sahob, Thana. Accordingly the yadi (memo) 
has been placed at Ex. 6 in the record of D. No. 1063/30 of the Nagar First Class Court. 
In accordance with that I the surety—^Narayandas Tarachand Marwadi, age 35 years, 
■occupation trading, residence*,Nagar, do give in writing that I am ready and willing 
to offer myself as a surety for the defendants Ramdayal Raninarayan Mai’wadi 
■and others of Nagar. to the extent oi Rs. 3,400 three thousand and four hundred. 
And I have benome a surety for the sajd defendants to the extent of Rs. 3,400. And 
I do agree with the Court that the defendants will submit to and will discharge their 
liability on the decree or the order, which decree or order will be passed in suit 
No. 189/30 on account of Mis. Application No. 70/30 of the Thana Court. If the 
■defendants fail to act accordingly, I  the surety Narayandas Tarachand Marwadi of 
Nagar will inyseU pay into Court Ra. 3,400 three thousand and four hundred rupees, 
in accordance with the order of the Couri'. 1 will pay in and my heirs will pay in and 
executors of my wiU (and) assignees will pay into Ooui't Rs. 3,400 in accordance with 
the orders of the Court. This surety bond has been passed in writing. Signed. Date 
25th November 1030 A.D.

1 Sd. Narayandas Tarachand, in his own hand.”

On O ctober 26, 1932, the a p p e lla n ts o b ta in e d  ag a in st 
respondents N os. 1 to  5 a fresh decree th e  m a te ria l term s o f 
w h ich  w ere as fo llo w s :—

“ The defendants do pay to plaintifis Rs. 2,838 personally and from the property 
of the shop of Kanayalal Ramchandra «Sr Go. of Ahmednagar. Likewise, they 
should pay half the costs of the suit and further interest on Rs, 2,438 at Rs. 6 per 
•cenls. per annum from the date of the suit.”

134 INDIAN LAW REPORTS [1939]



O n M arch 2 9 ,1 9 3 3 , t lie  a p p e lla n ts a p p lie d  to  execute th e ir 
decree b y  darJcJmst N o . 309 o f 19 33 a g a in st resp o n d e n ts p^alch^-d 
N os. 1 to  5 an d  the su re ty  (resp ond ent N o . 6) to  re co ve r ' 

the d ecretal am o im t bv a ttach m en t and sale o f th e ir m o veab le  r S S S I y S  
p ro p e rty .

O n Ju n e  2, 19 33, the su re ty  p aid  th ro u g h  the ju d g m e n t- 
d eb to rs E s . 700 a n d  h im se lf p a id  E s . 2 ,70 0  on Ju n e  5, 19 33, 
p ra y in g  th a t th e  am o un t sh o u ld  be re ce iv e d  a n d  th e su re ty  
b o n d  can celled . O n the sam e d ay. M o tila l A i'ju ii an d  
S h rid h a r R a g h m ia th  (resp ond ents N os. 7 an d  8) ap p lie d  
to  the C o u rt, c la im in g  rateab le  d is trib u tio n  in  th e  m oneys 
p a id  in  darhhast N o. 309 o f 1933, th e y  h a v in g  p re v io u sly  
a p p lie d  to  execute th e ir decrees re sp e c tiv e ly  b y  th e ir 
da f  Mia St s N os. 1039 o f 19 32 an d  454 o f 19 33.

Th e e xe cu tin g  C o u rt, w h ile  h o ld in g  th a t E s . 70 0  w ere not 
lia b le  to  ra te a b le  d is trib u tio n , held  th a t E s . 2 ,70 0  w ere so 
h ab le  and a c c o rd in g ly  a llo w ed  ra te a b le  d is trib u tio n  to  
respondents N o s. 7 and 8.

O n appeal, the D is t r ic t  Ju d g e  held  th a t no ap p eal la y  

ag ain st the o rd e r and  on tL e  m e rits he fu rth e r h e ld  th a t the 

o rd er o f the C o u rt b elow  w as correct. H e  gave h is  reasons 

as fo llo w s :—
“ jAgainst that order the present appellants have come to this Coyrt in appeal.

They allege that ac it’s the surety that had paid that amount in Court , that amount was 
not liable for rateable distribution. But a preliminary objection has been raised on 
the other side that the order of the lower Court of June 12, 1933, against which thiŝ  
appeal has been preferred, is not appealable at all under s. 73 of the Civil Procednre 
Code. The learned pleader for the appellants admits that, if it be held by the Court 
that the order falls under s. 73 of the Civil Procedure Code, then it  is not appealable.
He, however, contends that the order falls under s. 47 of the Civil Procedure Code, 
and that, therefore, it is appealable.

The other side does not accept that proposition. I t  alleges that the order falls 
under s. 73 of the Civil Procedure Code, and not under s: 47 of the Civil Procedure 
Code.

The question determined by the lower Coiai't is really a question between the 
various decree-holders. The order, therefore, falls under s. 73 of the Civil Procedura 
Code and not under s. 47 of the Civil Procednre Code. I, therefore, find that it  is not 
appealable.
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IfKiS Assuming, however, that the order is appealable, still on the merits I  do not find
Lalc^ sd  Court’s order allowing rateable distribution, in the amount of Rs. 2,700

i?j4I>ha3cisan between the appeUants and the decree holders of Darkhasts Nos. 1,039 of 1932 and 
*''• 454 of 1933 Is wrong. ( Vide 26 Calcutta Weekly Notes, page 169 ; vide also Mulla’s

ifla^-AEAYAK Ci^l Procedure Codes page 265 “ I  ” 1934 Edition.)
The authorities cited on behalf of the appellaiits (51 Calcutta 761 ; 41 Madras, 

327 and 51 Allahabad 346) do not apply here.”

The plaintiffs appealed.
Y. V. Dixit, fo r the ap p ellan ts.

V. R. Gadhari, fo r RamnatJi Shivkil, fo r resp o n d e n ts N os. 1 

to  3.

P . V. Nijsure, fo r resp ond ent N o. 6.

J. G. Bele, fo r resp ond ents N os. 7 a n d  8.

B e a u m o n t  G, J .  T h is is  a second ap p e a l fro m  a judgnieiit 
o f the D is tric t  Ju d g e  o f A Lm edn agar and it  ra ise s a question 
in  executicto. T he fa cts are th a t in  th e  y e a r 1.930 th e  present 
a p p e lla n ts obtained an  ex-jparte decree in  th e  T h a n a  Court, 
an d  th e y ap p lied  to  execute th a t decree in th e  C o u rt o f 
iJim e d n a g a r. T he d efendants asked fo r a sta y  o f exe cu tio n , 
and the C o u rt g ranted  a sta y  on term s th a t resp o n d en t 

N o. 6 on th is ap p eal becam e su re ty  fo r th e  ju d g m e n t- 
debtor. A  su re ty  bond w as executed (e x h ib it 14 ), w h ich  
stated th a t the defendants h ad  ap p lied  fo r s ta y  o f e xe cu tio n  
in  the T h ana C o u rt an d  th a t on th a t a p p lic a tio n  th e  F ir s t  
Class S ub ord inate Ju d g e  o f T h an a passed a n  o rd er tha t  if the 
defendants fu rn ish e d  a f it  a n d  so lven t su re ty  fo r th e  decretal 
am ount in the F ir s t  C lass C o u rt a t A hm ed nag ar th e  execution 
proceedings should  be sta y e d . A cco rd in g ly , resp ond ent 
N o. 6 becam e su re ty  fo r the defendants to  th e e x te n t o f 
E s . 3,400 and he agreed w ith  the C o u rt th a t th e  d efend ants 
should sitb m it to and  d isch arg e th e ir lia b ilit ie s  on th e  decree 
or order, which decree or order would be passed in the su it 
in the Thana C o u rt. I t  w as also p ro v id e d  th a t if the 
■defendants fa ile d  to  a ct accordingly, the surety would himself 
p a y  in to  C o u rt E s . 3,400 ; so th a t the bond w as ta k e n  b y  the 

‘Court of Ahmednagar to secure the plaintiffs against any
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1938lo ss b y  xeason o f th e  e xe cu tio n  o f th e ir decree b e in g  stayed .
I t  seejns to me that the plain intention of the Bond was that Lalciund

. R a ih ia 'k is a s '
if the plaintiffs ultimately became entitled to the amount ’ ®.
of the decree, it could be satisfied out of the money in Court iuSSrApl\i.j?
and the plaintiffs would, therefore, not lose on account of the j.
execution being stayed.

I t  appears th a t su b se q u e n tly  th e  ex-pmte decree was set 

asid e  in  the T h a n a  Court, b u t in  1932 th e  plaintiffs obtained 
a decree in th e  same suit mter pa-rties, so th a t in  effect no 
advantage was obtained by setting aside the ex-fcifte decree.
In  M arch , 19 33, th e p la in tiffs  a p p lie d  in  the A h m ed nag ar 
C o u rt to execute th e ir fre sh  decree, an d  n o tice  o f th is  w as 
g iven  to th e  su re ty . O n Ju n e  2, 19 33, th e s u re ty  p a id  
R s . 700 in to  C o u rt, a n d  on Jim e  5, he p a id  R s . 2 ,70 0  in to  
C o u rt, th u s m a k in g  up th e  to ta l o f R s . 3,400 w h ich  be had  
u n d e rta k e n  to  p a y . O n th e  sam e d a y , i.e ., Ju n e  5, 1933, 
resp ond ents ISTos. 7 a n d  8 w ho h ad  o b tain e d  decrees ag ain st 
th e  sam e ju d g m e n t-d eb to r in  other .su its, a p p lie d  fo r rateab le  
d is trib u tio n . Th e decrees o f resp ond ents N os. 7 a n d  8 w ere 
ob tained  lo n g  a fte r th e  s ta y  o f e xe cu tio n  g ra n te d  to the 
ju d g m e n t-d eb to r in  1930. T h e ■ q u e stio n  w h ic h  a rises is  
w hether the R s . 3,400 p a id  in to  C o u rt b y  th e  s u re ty  is  su b je ct 
to  ra te a b le  d is trib u tio n . T h e lo w er C o u rts h a ve  h e ld  th a t 
th e  sum  o f Rs. 700 w h ich  w as p a id  in to  C o u rt before the 
a p p lica tio n  fo r ra te a b le  d is trib u tio n  w as n o t su b je ct to 
rateab le  d is trib u tio n , b u t th a t the R s . 2 ,70 0  w as so sub ject.
T h e  q u estio n  is  w h eth er th a t v ie w  o f th e  m a tte r is  rig h t.

Section 7 3  o f th e  C iv il Procedure Code p ro v id e s that 
where assets are held by a C o u rt a n d  m ore persons th a n  one 
make a p p lica tio n  for e xe cu tio n  o f decrees, th e  assets are to 
be distributed rateably. Th e firs t q u estio n  w h ich  arises is  
what is tlie  exact meaning o f the expression “  assets held  by 
a Court Under s. 295 o f the o ld  Code the expression w as 

when assets are re a lise d  by sale or othermse in  executio n 
o f a decree N o d o u b t the exp ressio n in  th e p resen t Code .

- is  w id er, b u t it  is  p la in  th a t some lim ita tio n  m u st be p u t
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upon tlie  g e n e ra lity  o f th e exp re ssio n . I t  is , I  th in k , 
Lalchasb apparent from  a co n sid e ratio n  o f the te rm s o f th e  section,,

Jlj 4.D!ElAIdS ^
r. '  ̂ and it s  p o sitio n  in  the Code, th a t the w o rd s assets h eld  b r  

e^m SeIyan a C o u rt ” m u st be assets re ce ive d  in  e xe cu tio n . T h e section 

BeaummTc j  does no t a p p ly  to  m oneys p a id  in to  C o u rt in  a su it
w hen no question o f e xe cu tio n  arises. I  th in k  th a t a ll the 

H ig h  C ou rts in  In d ia  are in  agreem ent th a t th e  exp re ssio n  
“  assets held b y  a C o u rt ”  m eans assets re ce iv e d  in  execution,, 
th ou g h there h as been som e d ifference o f o p in io n  a s to  the 
e xa ct effect o f these w ords. I  th in lv  a lso  th a t we m ust 
a p p ly  to t ie  w ords one other lim ita tio n , an d  th a t is , th a t 
w hen the assets h ave been p a id  in  fo r a sp e cific p u rp o se , th e y 
can not he ap p lie d  g e n e ra lly  in  e xe cu tio n , so as to defeat 
the sp ecific purpose. I t  seems to m e c le a r th a t i f  a C o u rt 
receives m oney on term s th a t it  is  to be a p p lie d  fo r p aym ent 
o f th e debt o f A , it  can not a p p ly  the m o ney in  p a y m e n t o f 
the debt o f B . T he C o u rt cannot com m it w h at w o u ld  be 
in  substance a breach o f tru s t. The g en eral p rin c ip le  above 
m entioned w as la id  dow n b y  a D iv is io n  B en ch  o f th is  
C o u rt in  Sorabji Coovarji v . Kola RaglmnatJi, in  w h ich  it  

w as held  th a t m oneys p a id  in to  C o u rt u n d e r 0 . X X I ,  i\ 55, o f  
the C iv il P rocedure Code, were m oneys p a id  fo r a p a rtic u la r 
purpose and were not a p p lica b le  in  ra te a b le  d is trib u tio n . 
The a ctu a l d ecision has been d issented fro m  in  som e other 
H ig h  C ourts, w hich co nsidered  th a t m o neys p a id  u n d e r 
0 . X X I ,  r. 55, being p aid  b y  the ju d g m e n t-d eb to r, an d  p a id  

in  execution, were su b je ct to  rateab le  d is trib u tio n , b u t the 
general p rin cip le  h as n o t, I  th in k , been d isse n te d  fro m . ■ In , 
the present case th e m oneys were p a id  in to  C o u rt fo r a 
p a rticu la r purpose. T h e  C o u rt w as b ein g  asked  to  sta y  
execution o f the p la in tiffs '’ decree, w h ich  w as bein g  
challenged, b u t w h ich  a t th e  m om ent w as e xe cu tab le . Th e 
C o u rt granted a sta y  on term s w h ich  ensured  th a t the 
p la in tiffs ’’ d e b t w as secured. T h a t is  w h at it  com es to . 
H a v in g  entered in to  an  arrangem ent w ith  th e  su re ty  th a t he 
w o uld  p ay  the am ount o f the p la in tiffs ’ d eb t, a n d  h a v in g
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taken security from him, tlie Court stayed the execution 
of th e  plaintiffs’ decree. I t  is obvioiLs th a t if. w hen the

^   ̂ l lA I tH A X I S iK
plaintiffs ultimately come to execute their decree, the Coiu’t
h o ld s th a t creditors who have obtained their decrees lon g
after the money was paid into Court by the siu'ety aie entitled j,
to share ia it., th e C o u rt is not ca rry in g  out the arrangement
which was intended to secure the original decree-holders.
The original decree-holders are being very seriously 
prejudiced by the stay of execution of their decree. If the 
execution had not been stayed, the decree could have beeii 
executed in 1930. and there would then have been no q_iiestion 
of rateable distribution. I do not see how it can be suggested 
th a t the Coui-t. h a v in g  received these moneys on terms 
which seem to me to make it  necessary for the Court to apply 
them  in  p aym e n t o f th e  p la in tiffs ' d eb t, sh o u ld  now  a p p ly  
them  in  p aym e n t o f som ebody else’s d eb t a s well as the 
plaintiffs' d eb t. T h a t disposes o f the ap p e al on th e  m e rits.

I  sh o u ld  h a v e  m entio ned  th a t p re lim in a ry  o b je ctio n  wavS 
ta k e n  th a t a n  ap p eal d id  n o t lie , but in  m y  o p in io n  the 
q u estio n  in v o lv e d  o n  th is  ap p eal affects n o t o n ly  th e  cre d ito rs 
inter se b u t it  affects th e  su re ty  to  a  co n sid e rab le  exten t
an d  the ju d g m e n t-d e b to r to  a  le sse r e xte n t. I  th in lv,
th e re fo re , th a t  a n  ap p eal does lie  u n d e r s. 47 read  w ith  
s. 145 o f th e  C iv il P ro ce d u re  Code, b u t even i f  a n  ap p eal 
does n o t lie , w e could, d e al w ith  the m a tte r in  re v is io n  under 
s. 115 on th e g ro u n d  th a t th e  lo w er C o u rts h a v e  com m itted 
m a te ria l irre g u la rity  in  n o t ca rry in g  out the arrangem ent 
w h ich  w as entered  in to . I  th in k , th erefo re, th a t the appeal 
must be allo w ed  an d  th e D a rk h a st p ro ceed in g s should  go 
b a ck  to  th e e xe cu tin g  C o u rt fo r b ein g  disposed o f accordin g  
to  law .

C osts in  th is  C o u rt an d  the low er ap p ellate  C o u rt to  be 

p a id  b y  resp o n d e n ts N o s. 6, 7  an d  8. M oney, i f  a k e a d y
p a id  to  re sp o n d e n ts N o s. 7 and 8, to  be refund ed  to  the
p la in tiffs .

Appeal allowed.
Y . V. D .
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