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Before i¥r. Justice N . J.^Wadm.

BASAXGOUDA HULLAPPAGOUDA HIREGOUDAR (oeigi2jal i93S
August IG

A ppellant FAKIRGOUDA LINGANGOUDA PATIL ( o eiq inal  ___ _

PLi.INTIFE), RESPOSDEKT*

Indiwi Limitation Act {IK  of 1908), first schedule, arts. M, 120—Suit to obtain 

declaration— Plaintiff alleging that he is nearest heir—Representatiie m tandar—

CoV£&tor\% ord-er—Stnriing point of limitation—Bombay Hereditanj O^ces Act 

(Bom. I l l  of 1874, as amended, hy Act I I I  of 1910), s. 36.

A suit to obtain, uuder s. 36 of the Bombay Hereditary Offices Act, 1874, a deolara- 

tion that a person is tbe nearest lieir of a deceased representative T,vatattdar In respect 

of the patilkt hak ia governed by art. 120 of the Indian Limitation Act, 1908, and 

art. 14 of the Act has no application to such a suit.

Eanmant Banichmidm v. The Secretary of Stale for India/^^ referred to.

The amendment in 1910 by Act III of 1910 of s. 36 of the Bombay Hereditary 

Offices Act, 1874, did not introduce the principle of lineal primogeniture for the first’ 

time, but merely declared more explicitly what was the intention of the section 

as it  stood prior to  the amendment, and the original section also contemplated 

that the nearest heir should be determined according to  the principle of lineal 

primogeniture.

Seconb A p p ea l from tlie decision of D. C. Joshij 

Assistant Judge, Dliarwar, confirming tlie decree, passed 
by J , H . Chinmulgmid, Subordinate Judge, Hubli.

S u it fo r d e c la ra tio n .

*Second Appeal No. 39 of 1937. 
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The fo llow in g  p ed ig ree w ill e x p la in  the re la tio n s h ip  of the

Ghana virgouda

ea âxglhtda p arties :
H i' liappa-

F a k is o o c ' d a

LlSG-i>'GCirDA'
Ningangowda

1
Kargalgouda

Gurusliidgouda

1
(Jhana virgouda

Ningangouda Gurnshidgowda Chanavirgoada Sankangowda

1
Basango-\vda=Chinnava (D, 1900)

Clianbasangowda

Chanavirgouda

Basangowda

Chanbasaugouda

Basaiigowda Ningangouda Ghatigeppagouda Mallangouda Huliappgouda

Faldrgowda
(Plamtifl;)

Easaugouda
(defendant)

C'haaa virgoud a Ghanabasauaouda

One B asangouda w ho w as the re p re se n ta tive  wataiidar 
ill the p a tilld  w atan o f A d a rg u n ch i d ied  in  1876, leaving 
h im  su rv iv in g  h is  w id ow  C hinaw a w ho too d ie d  in  1900.

C hanbasangoiida B asang oud a, the g ra n d fa th e r o f 

respondent F a k irg o u d a  and ap p ellan t B asan g o u d a, died in 
1904 and afte r his d eath th e  respoi^dent’s nam e was entered 
in  the revenue reco rd s in  resp ect o f h is  p a t ilk i h a k .

Subsequent to the d eath  o f C h ina w a in  1900, there w as 

no in q u iry  ab o ut h e r successor u n til 1928 w hen ■ a fte r an 

in q u iry  the D e p u ty  C o lle cto r ordered the re sp o n d e n t’s 
nam e to  be entered on M a y 4 , 1928. T h e n  on Ju n e  12, 1929, 

the C ollector reversed the D e p u ty  C o lle cto r’s o rd e r and



1038d ire cte d  th.e a p p e lla n t’s fa th e r’s nam e to  be entered th e re in .

T h e  respondeD t appealed to  th e  C om m ission ox, b u t h is  

a p p e al fa ile d  on A p ril 15^ 1930. gotoa
V»

O n J u ly  22, 19 33, th e  resp o n d en t file d  th e p re se n t s u it  paeiegoitda 
to  o b tain  a d e c la ra tio n  th a t he w as th e n e are st h e ir o f 
deceased C hanb asangonda in  resp ect o f the p a t ilk i h a k  
o f deceased C h in aw a, a lle g in g , inter alia, th a t a fte r h e r death 

h e r rig h t w as in h e rite d  b y  h is  g ra n d fa th e r an d  th a t un der 
s. 36 o f the H e re d ita ry  O ffices A c t, 18 74 , he w as e n title d  
to  succeed as b ein g  G h in aw a’ s n e a re st h e ir b y  lin e a l 

p rim o g e n itu re .

T h e  a p p e lla n t co n ten d ed , inter alia, th a t a cco rd in g  to 
s. 36 o f the B o m b a y  H e re d ita ry  O ffices A c t, 1874, a s it  stood 
p rio r to it s  am endm ent in  1910, th e  o rd e r o f th e  revenue 

a u th o ritie s  w as le g a l an d  co rre ct and th a t the s u it  w as no t 
m a in ta in a b le  as th e  resp o n d e n t had  n o t g o t th e  o rd e r o f the 
reven ue a u th o ritie s  set asid e.

T h e S u b o rd in a te  Ju d g e  held  th a t th e  re sp o n d e n t w as the 

n e are st h e ir as alleg ed  and th a t the s u it  w as n o t bad in  law  
fo r w an t o f a p ra y e r to  set asid e  th e  o rd e r p assed  b y  the 
reven u e  a u th o ritie s. H e  a cc o rd in g ly  g ra n te d  th e  resp on­
d e n t a decree as p ra y e d .

On ap p eal, the A ssista n t Ju d g e , D h a rw a r, co nfirm ed  the 
t r ia l C o u rt's  decree and d ism issed  th e  ap p eal.

T h e d efen d an t a p p e a le d .

A. G. Desai, fo r th e  a p p e lla n t.

G. P. M ’urdesliwar a n d  R. A. Mundkur, fo r the
respondent.

N . J .  W ajdia  J .  T h e  resp o n d en t file d  th e  s u it  out o f 
w h ic h  th is  ap p e al a rise s fo r a d e c la ra tio n  th a t he w as th e 
nearest h e ir o f C hanbasangow da in  re sp e ct o f the p a t ilk i 
Jia k  o f one C h in a  w a u n d e r s. 36 o f th e  W a ta n  A c t. The 

re la tio n sh ip  o f th e  p a rtie s  is  g ive n  in  th e  pedigrees in  
th e  ju d g m en ts o f b oth th e  lo w er C o u rts. B asangow da
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^  M ngangow da, w ho w as entered a s the  re p re se n ta tiv e  
Basakgovda w atan d ar in  the p a t ilk i w atan  o f A d a rg u n e iii, d ied  in  the 

qovdT  ye a r 1876. A fte r h im  the nam e o f h is  w id o w  C h in aw a was- 

PAKiEQOTrnA entered as the rep re se n tative  w atan d ar. She d ie d  in  1900. 
LmsAifQocDA B asangow da represented  th e  senior b ra n ch  o f the fa m ily .

F . J . Wadui j .  The p la in tiff an d  th e d efend ant belong to th e  jiim io r b ra n ch .

C hanbasangow da bin B asangow da, the g ra n d fa th e r o f the 

d efend ant as w e ll as o f the p la in tiff, w ho w as th e  re p re se n ta ­

tiv e  o f the ju n io r b ra n ch , d ied  in  the y e a r 1904. H is- 

p a t ilk i h a k w as entered in  the revenue reco rd s in  th e  nam e 

o f th e  p la in tiff F a k irg o w d a  w ho w as the son o f C h an b asan - 

gow da’s second son N ingangow da. C hanb asangow da had 
fiv e  sonsj a ll o f w hom  excep t H u liap p ag o w d a, th e fa th e r o f 

th e defendant, had  predeceased C h anb asang o w d a. The 

eldest son B asangow da le ft no h e ir. T h e p la in t iff  F a k ir ­

gowda therefore w o uld  be the h e ir o f C hanb asangow da 

accordin g  to the ru le  o f lin e a l p rim o g e n itu re. Th e d efend ­
a n t contended th a t the ru le  o f lin e a l p rim o g e n itu re  d id  no t 

a p p ly  to  the succession in  th is  case a n d  th a t as C h an b asan - 

gowda died in  the y e ar 1904, h is  son H u lia p p a g o w d a , the 

d efendant’s fath er, who w as th e n  a liv e , w as th e  n e are st h e ir 

accordin g  to  s. 36 o f the W a ta n  A c t as it  th e n  stood, and  

w as e ntitled  to  h ave  h is  nam e entered, a n d  th a t on h is  death 

th e defendant w as the nearest h e ir. I t  is  n o t d isp u te d  th a t

■ the case is  governed b y  s. 36 o f the W a ta n  A c t as. it  stood 
p rio r to the am endm ent o f 19 10,

Tw o questions a rise  fo r co nsideration in  th e  a p p e a l. T h e  

. firs t is  w hether u n d e r s. 36, as it  stood p rio r to  the 
am endm ent, the ru le  o f lin e a l p rim o g e n itu re  a p p lie d . The 

second question is  w hether the p la in tiff’s s u it is  in  tim e. 

The tr ia l C o u rt h eld  th a t th e  ru le  o f lin e a l p rim o g e n itu re  
appHed even u n d e r the sectio n  as it  stood p rio r to  the am end­

m ent o f 1910, an d  th a t the p la in tiff w as th e re fo re  the 
nearest h e ir to  C hanbasangow da an d  th e re fo re  to  the 

deceased C hinaw a. I t  also h eld  th a t th e  s u it w as in  tim e . 
In  appeal the learned  A ssista n t Ju d g e  o f D h a rw a r agreed
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1 9 3 8w it li the v ie w  ta k e n  b y  th e t r ia l C o u rt a n d  d ism issed  tiie  

a p p e a l The d efen d an t h a s come in  second a p p e a l.

I  -\\ill ta k e  u p  the q u estio n  o f lim ita tio n  firs t. T h e gotoa 

a p p e lla n t's  co n ten tio n  is  th a t th e  p la in t iff’s s u it is  in  effect 
a. s u it to set asid e a n  o rd e r m ade b y  th e  C o lle cto r. I t  " * J _ 
ap p ears th a t th ou g h C h in aw a d ied  in  .1900 th e re  w as no"^” '̂ ' WadnJ. 
in q u iry  ab o ut her successor and n o b o d y's nam e w as entered 

a s  her successor t ill  1928 w hen an  in q u iry  w as h e ld  b y  the 
reven ue a u th o ritie s  an d  th e  D e p u ty  C o lle cto r ord ered  the 
nam e o f th e p la in t iff  F a k irg o w d a  to  be entered  in  p lace  o f 
C h in aw a. T h e re  w as an  ap p eal to th e  C o lle cto r who 
reversed  the d ecisio n  o f th e D e p u ty  C o lle cto r a n d  ordered 
t lia t  the name o f the d efen d an t’s fa th e r H u liap p ag o w d a 
sh o u ld  be entered. T h e o rd er o f th e D e p u ty  C o lle cto r was 

m ade oa M a y  4, i9 2 8 , a n d  th a t o f th e C o lle cto r ou Jm ie  12.

'1 9 2 9 . The p la in tiff appealed to  the C om m issioner, b u t the 
a p p e a l w as re je cte d  on A p ril 15, 1930, an d  th e  p re sen t s u it 

w as .filed on J u ly  22, 19 33. I f  th e  co n te n tio n  o f th e  ap p e lla n t 
is  co rrect th a t th e  p resen t s u it is  in  effect to  set asid e the 
o rd e r m ade b y  th e C o lle cto r on Ju n e  12, 1929, confirm ed b y 

th e  C om m issioner on A p ril 15, 1930, the s u it  w o uld  be 
c le a rly  beyond tim e, sin ce  it  w o uld  be g overned  b y  a rt. 14 

u n d e r w h ich  a s u it to set asid e a n y  a ct or o rd er o f a n  officer of 

G overnm en t in  h is  o ffic ia l ca p a c ity , n o t otherw ise exp re ssly  
p ro vid e d  fo r in  th e A c t, is  to be file d  w ith in  one y e a r from  
th e  date o f th e o rd er. I n  m y  o p in io n , h ow ever, the su it 

ca nno t be said  to  be a s u it  to  set aside the o rd er m ade b y  the 
C o lle cto r. I f  the s u it  h ad  re a lly  been to  set asid e th e  order 

m ade b y  the C o lle cto r u n d e r the W a ta ii A c t, it  w o uld  dearly 
h ave  been b a rre d  im d e r s. 4 o f th e  B o m b a y  R evenue 

J u ris d ic t io n  A c t. T h e o rd er o f th e  C o lle cto r w as an  ord er 

th a t the d efend ant sh o u ld  be recognized as the rep resentative  
w a ta n d a r in  p lace o f th e deceased re p re se n ta tive  w atan d ar 

C h in aw a a n d  a s u it b ro u g h t e xp re ssly  o r b y  im p lica tio n  to 

se t aside th a t ord er w o u ld  c le a rly  be b a rre d  u n d e r s. 4 o f the 
B o m b ay R e ve n u e  J u ris d ic tio n  A ct. S ection 36, cl. (J ), o f
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1938 the B om b ay H e re d ita ry  O ffices A ct, p ro v id e s th a t i f  a n y  

Basaijgotjda person sh a ll, b y  p ro d u ctio n  o f a decree o f a com petent C o u rt, 

sa tisfy  the C o lle cto r th a t he is  e n titled  to  h a ve  h is  nam e 

Fakirgoto.' registered as the nearest h e ir o f such deceased w a ta n d a r in  
LmgAjfGoirn.̂  preference to the p erson w hose nam e th e C o lle cto r has 

N. J. Wadia J. ordered to  be reg istere d , a t a n y  tim e >vith in  s ix  y e a rs o f such 

ord er, the C o lle cto r s h a ll, su b je ct to the p ro v iso s, cause the 

e n try  in  the re g iste r to  be am ended a cco rd in g iy . S ection 

36 th u s contem plates a s u it  being file d  fo r a, d e cla ra tio n  

tha.t a person is  th e  nearest h e ir o f a deceased re p re se n ta tiv e  
w a ta n d a r, and it  has been held  b y  a d iv is io n  b en ch  o f th is  

C o u rt in  Hanmant Ramchcindra v . The Secretcmj of State for 
Indiâ ^> th a t thoug h the c iv il C o u rts h a ve  no ju ris d ic tio n  

in  m atters w h ich  are w ith in  the e xclu sive  ju r is d ic t io n  o f the 
C o lle cto r, nam ely, the d u ty  to  determ ine th e  custo m  o f the 

w a ta n  and w hat persons sh a ll be reco g nized  as rep re se n ta­

tiv e  w atan d ars un der s. 25 o f the B o m b a y H e re d ita ry  

O ffices A ct, and • to sp e cify  the nam es o f th e heads o f the 
fa m ily  and the p ro p o rtio n ate  p a rt possessed b y  each  head 

in  p re p arin g  the reg ister u n d e r s. 67 of th e  A c t, th e y  h ave  

nevertheless the pow er to d eclare  th a t th e  p la in t iff  is  the 
nearest h e ir of a deceased rep rese n tative  w a ta .n d a r; th a t 

w here G overnm ent have reso lve d  th a t a c e rta in  p erson 

should be recognized as a rep rese n tative  w a ta n d a r o f a 
w atan, a su it b ro ug h t ag a in st G overnm ent to  set a sid e  the 

G overnm ent re so lu tio n  is  b a rre d  un der s. 4 o f th e  B o m b ay 

R evenu e Ju ris d ic tio n  A ct, 1876 ; b u t th a t a su it, b ro u g h t 

un d e r s. 36, p ro viso  (3), o f the B om b ay H e re d ita ry  O ffices 
A ct, 1874, fo r a d e cla ra tio n  th a t the p la in t iff is  the nearest 

h e ir o f the deceased la s t h o ld e r o f a w atan  is  m a in ta in a b le  

ag ain st the d efend ant w ho h as been recognized b y  G o v e rn ­

m ent as the rep re se n ta tive  w atan d ar. T h e p la in t if f s  s u it 

does n o t e ith er e xp re ssly  seek to  have th e  o rd er m ade b y  

the C o lle cto r set asid e, n o r is  it  a necessary im p lic a tio n  o f 

the s u it  th a t the o rd er m ade b y  the C o lle cto r w o u ld  be set
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asid e. P ro v iso  (3 ) to  s. 36 le ave s it  to  th e C o lle cto r to cause 
the e n try  in  t lie  re g iste r to  be ain e iicle d  a cco rd in g  to  tlie  -liASAXGOf-r.i-. 

decree o f the c iv il C o u rt, a n d  if  such decree is  n o t p ro d uced  

before the C o lle cto r w ith in  s ix  ye ars o f th e  C o lle cto r’s ord er, ].:-,vKiEGorBi 
it  w o u ld  be open to  h im  n o t to  a ct upon th e decree. I t  can - LisGANtsor&A 

n o t therefore be sa id  th a t th e p resent s u it is  a s u it  to set j .  ir-, 
asid e the o rd er o f th e C o llecto r. T h a t b ein g  so, a rt. 14 o f 
th e In d ia n  L im ita tio n  A c t has no a p p lica tio n . T h e  s u it is  
one m erely fo r a d e cla ra tio n  and w o u ld  in  m y  o p in io n  be 
governed b y  a rt. 120 o f th e  In d ia n  L in iita tio b  A c t w h ich  

d eals V it h  su its  fo r w h ich  no p eriod  o f lim ita tio n  is  p ro vid e d  
elsew here; a n d  th e s u it  w o uld  th erefo re h ave  to  be filed 
w ith in  s ix  y e a rs fro m  th e  tim e w hen the lig h t  to  sue 
accru ed . The rig h t to  sue accru ed  to  the p la in tiff on 
Ju n e  12, 1929, w hen th e  order m ade b y  the D e p u ty  

C o lle cto r in  h is  fa v o u r w as set asid e  b y  th e  C o llecto r.
T h e  su it, h a v in g  been file d  w ith in  s ix  y e a rs fro m  th a t date, 

is  in  tim e.

T he n e xt q u estio n  is  w hether th e ru le  o f lin e a l 

p rim o g e n itu re  a p p lie s. S ectio n  36 o f th e  B om b ay 
H e re d ita ry  O ffices A c t p ro v id e s th a t w hen a n y  rep rese n tative  

w a ta n d a r d ies it  s h a ll be th e d u ty  o f th e p a te l a n d  v illa g e - 
acco u n ta n t to  re p o rt th e fa c t to  th e  C o lle c to r; an d  the 

C o lle cto r sh a ll, i f  sa tisfie d  o f the tru th  o f th e  re p o rt, and 

su b je ct to th e  p ro v isio n s o f B o m b ay A c t V  o f 1886, re g iste r 

th e  nam e o f the p erso n  ap p ea rin g  to  be th e  n e are st h e ir o f 

such  w a ta n d a r as re p re se n ta tiv e  w a ta n d a r in  p la ce  o f the 

w ata n d a r so deceased. T h e firs t  p ro v iso  to  the sectio n  d ire cts 

th a t in  d ete rm in in g  w ho is  the nearest h e ir fo r th e  purpose 

o f th e sectio n  th e ru le  o f lin e a l p rim o g e n itu re  shaU be 

presum ed to  p re v a il in  th e  w a ta n  fa m ily . T h ere is  therefore 

no qu estio n  th a t u n d e r s, 36 as it  now  stan d s the nearest 

h e ir fo r th e p urp ose o f s. 36 w o uld  h ave  to  be determ ined 

a cco rd in g  to  th e ru le  o f lin e a l p rim o g e n itu re. T h e  section 

a s it  now  stan d s, h ow ever, is  the re su lt o f a n  am endm ent
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^  m ade b y  A ct I I I  o f 1910. P r io r  to  t lia t  am endm ent s. 36 
Basakgoxtda ra n  as fo llow s ;—

H i t l i a p p a -

GOUDA “ "WbeQ any representative ’sratandar dies, it shall l:-e the duty of the patei and
Fakihgoitda viUa^e-accountant to report the fact to  the Collector: and the Colkc+or 9h<ill, if 
LÎ 'GANĈ ô JDA satisfied of the truth of the report, register the name of the eldest son or other 

N J  ]\^ lia  J  appearing to be the nearest heir of such wataodar as represcAtative in place
of the watandar so deceased.”

The t r ia l C o u rt an d  the lo w er a p p e llate  C o u rt h a v e  b oth 

ta k e n  th e v ie w  th a t th e  am ending A c t o f 19 10  m e re ly  m ade 

e x p h c it w h at w as re a lly  th e  in te n tio n  o f th e  se ctio n  as it  

stood p rio r to th e  am endm ent, and  th a t th e  o rig in a l section 

also  contem plated th a t the nearest h e ir w as to  be d eterm ined  

acco rd in g  to the ru le  o f lin e a l p rim o g e n itu re . In  a rriv in g  

a t  th is  conclusio n b o th  the t r ia l Ju d g e  a n d  th e le a i’ned 

A ssista n t Ju d g e  have re fe rre d  to  c e rta in  re m a rk s in  

M r. P h a d n is’ e d itio n  o f the W a ta n  A c t in  w h ich  the learned  

a u th o r says th a t the new  sectio n  is  no t a n  am endm ent so 

fa r  as the ru le  o f lin e a l p rim o g e n itu re  is  concerned , b u t 

a  m ere declaratio n. In  su p p o rt o f h is  o ip in io n  he referre d  

to  the statem ent o f objects an d  reasons. W ith o u t, h ow ever, 

re fe rrin g  to the statem ent o f ob jects an d  reason s it  seem s 

to  me th at a co nsid eratio n o f the schem e o f th e  W a ta n  A c t 

suggests th at it  was the in te n tio n  o f the le g isla tu re , even 

p rio r to  the am endm ent o f 1910, th a t in  d e te rm in in g  w ho is  

th e  nearest h e ir fo r the p urp ose o f s. 36 th e  ru le  o f lin e a l 

prim og eniture should  be a p p lie d . A lth o u g h  w a ta n  p ro p e rty  

is  d iv isib le , the w atan  h a k  o r the rig h t to  se rv ice  is  

in d iv is ib le . T he p ro v isio n s o f P a rt V I o f th e  A c t, in  w h ich  
s. 36 fa lls, show  th a t fo r th e  purpose o f d e te rm in in g  w ho 

should be entered as rep rese n tative  w a ta n d a r th e ru le  o f 

lin e a l prim og eniture is  to  be appKed. S ectio n  27 p ro v id e s 
th a t i f  it  sh a ll ap p ear to  th e  C o llecto r th a t th e  cu sto m  has 

been fo r a m em ber o f one fa m ily  o n ly  to  serve, th e  C o lle cto r 

sh a ll reg ister th e  nam e o f the head o f such  fa m ily  o n ly  a s the 

rep resentative  w atan d ar a n d  no other p erso n . S ectio n  28 

p ro vid e s th a t i f  i t  sh a ll ap p ear to  th e  C o lle cto r th a t the 

custom  has been fo r a m em ber o f each o f se v e ra l fa m ilie s

130 INDIAF LAW REPOETS [1929]



1938to  p e rfo n ii t lie  d u tie s e itlie r co n te jiip o ra n e o u sly  o r fo r 
successive p e rio d s, tk e  C o lle cto r s lia ll re g iste r th e  nam e 
o f t iie  lie ad  o f each o f such fa m ilie s  a s re p re se n ta tiv e  gouda

w a ta iid a rs  an d  no o th e r persons. S e ctio n  29, cl. (1 ), fakikgqtoa

pro^'ides th a t w here th e  p ra ctice  o f ser\d ce in  su ccessive  
p e rio d s ap p ears to h ave  e xiste d , b u t is  n o t p ro ve d  to the WndiaJ. 
sa tisfa ctio n  o f the C o lle cto r to have e xiste d  a t th e date o f 
the in tro d u c tio n  o f A c t N o. X I  o f 1843, o r w hen the p ra ctice  
o f selectio n b y  the C o lle cto r fro m  se ve ral faxn ilie s p re v a ils, 
lie  s h a l d eterm ine w ho is  th e head o f th e  eld est fa m ily
descended from  the o rig in a l w a ta n d a r and  s h a ll reg ister
liis  nam e a s sole re p re se n ta tiv e  w atan d ar.

I t  w o uld  ap p ear th e re fo re  th a t it  w as th e  in te n tio n  o f the 
le g isla tu re  th a t in  th e  re g istra tio n  o f re p re se n ta tive
w atan d ars th e  p rin c ip le  o f lin e a l p rim o g e n itu re  sh o u ld  be 
a p p lie d . S ectio n  36 is  one o f th e  sectio n s in  P a rt  V I  o f the 
A c t dealin g  w ith  “  R e p re se n ta tive  W a ta n d a rs an d  it  
seem s to m e reaso n ab le  th erefo re to  in fe r th a t th e  ru le  w h ich  
w as in te n d ed  to  a p p ly  in  d ete rm in in g  w ho w ere to  be entered 
as rep rese n tative  w a ta n d a rs, w as in te n d ed  to  a p p ly  also in  
d eterm ining  w ho sh o u ld  be entered a s th e  h e irs o f deceased 
rep re se n tative  w atan d ars. The language o f th e  o ld  s. 36 
its e lf, a lth o u g h  m ot v e ry  cle ar, len d s som e su p p o rt to  th is  
vie w . T h a t sectio n  p ro v id e d  th a t th e  C o lle cto r should 
re g iste r the nam e o f th e eldest son o r o th e r p erso n  ap p earing  
to  be nearest h e ir. I f  th e  in te n tio n  h a d  been th a t th e  nearest 
h e ir  sh o u ld  be d eterm in ed  b y  nearn ess o f re la tio n sh ip  and 

n o t b}" the ru le  o f lin e a l p rim o g e n itu re, th ere w o u ld  h a ve  been 
no n e ce ssity  to  re fe r to  th e  eldest son. I t  w o u ld  h ave  been 
su fficie n t i f  th e  sectio n  h ad  stated  th a t th e  C o lle cto r should  
re g iste r the nam e o f th e nearest h e ir o f the deceased 
w atan d ar. T h e sp e cific m entio n o f th e  eldest son seems to 
suggest th a t th e p rin c ip le  o f h n e a l p rim o g e n itu re  w as 
co ntem p lated  an d  th a t th e  “  other p erso n  ap p earin g  to be 
th e  nearest h e ir ”  in  case there were no sons, w as to be o f the 
sam e la n d  as th e eldest son, th a t is  an  h e ir acco rd in g  to  the 
ru le  o f lin e a l p rim o g e n itu re . Th e w atan  hale o r rig h t to
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^  serve is , as I  lia v e  stated , im p a rtib le . S ir  D in s lia li M uUalt 
Basakgouda in  liis  com m entary on H in d u  L a w  p o in ts  o u t in  a rt. 584 

ooTjjiA t ia t  p ro p erty, alth o u g h  p a rtib le  b y  n a tu re , m ay, b y  custom , 

Eakiegol-da or b y  the term s o f a g ra n t b y  (lo v e rn m e n t, be im p a rtib le , 
LIN6AKG0UDA the sense th a t it  a lw a y s d evo lves on a sin g le  m em ber o f 

N .J .  x t h e  fa m ily  to the e xclu sio n  o f the o th er m em b ers', and  in  

a rt. 590 he re fe rs to  ce rta in  general p rin c ip le s  w h ich  have 
been w e ll estab lish ed  in  reg ard  to  successions to  im p a rtib le  
estates. The second p rin c ip le  w h ich  he re fe rs to  is  th a t 

the o n ly  m o d ificatio n  w h ich  im p a rtib ility  suggests in  regard, 
to the rig h t o f succession is  the existen ce o f a sp e cia l ru le  
fo r the selectio n o f a single h e ir w hen th e re  are  se v e ra l lie irs  

o f the same class who w o uld  be e n title d  to  succeed  to the 
p ro p e rty  i f  it  were p a rtib le  un der the g en eral H in d u  law . 
T h e  th ird  p rin c ip le  is  th a t in  the absence o f a sp e cia l custom , 
th e  ru le  of p rim og eniture fu rn ish e d  a g ro u n d  o f p referen ce.

In  Baliebgouda v . Basangou(Ja,̂ '̂> w h ich  w as a case o f 
a su it brought b y  a p la in tiff un d er s. 36 fo r a d ec]aratio rj th a t 
h e  w as the nearest h e ir to a ce rta in  p atiU ri w atan , 

M r. Ju stic e  P a tk a r said  (p. 584) :— ’
“ Thereare no i-ules under the Act nor are there any decided cases as to how 

the succession should bo’determined in sucK cases. Resort, therefore, can he legiti­
mately had to the rules of succession to impartible estate like the zemindari in 
which the rule of lineal primogeniture prevJls.” ^

In  th a t case there w as no cjuestion th a t the ru le  o f lin e a l 

prim ogeniture ap p lied  because the am ended s. 36 w as 
ap p licab le. In  m y o p in io n , therefo re, the am endm ent 
o f 1910 did not in tro d u ce  th e  p rin c ip le  o f lin e a l p rim o g e n itu re  

fo r the first tim e, b u t m e rely declared  m ore e x p lic it ly  w hat 
w as the in te n tio n  o f the sectio n  as it  stood p rio r to the 
am endm ent, and  the o rig in a l section also  co n tem p lated  
th a t the nearest h e ir sh o u ld  be d eterm ined a cco rd in g  to  the 

p rin cip le  o f hneal p rim o g en iture.
The vie w  ta k e n  b y  b o th  the low er Cour.ts is  th e re fo re  

co rre ct. T h e ap p eal fa ils  and  is  d ism issed w ith  costs.
Avveal dismissed.
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