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X04 INDIAN LAW EBP0ET8 [1939]

Before Sir John Beaumont, Chief Justice, and Jfr. Justice Sen.

I93S EBTAPPA NANDAPPA HATTAKKI, a fiem d o i i j g  b u s i n e s s  a t  Bombay, b y  

A ugust 1 i jTs peopkietobs NIJ LINGAPPA EAMAPPA HATTARKI and o th ers
(OKIGINAI PiAistinfBs), A p p ellak ts V. BABU SIDAPPA EE.ANDOLE ane
A3S-0THEE (OEIGIKAL D eI’ENDANTS), E eSPONDEH'TS.̂ '̂

Indian ParHersMp Act {IX  of 1932), ss. 60 and 7i-—Interpretation—Suit by firm
to enforce mortgage of 1926—Stvit brought in 1933— Unregistered firm -~If siiif
maintainable.

la  order to enforce a mortgage of 1926 a firm brouglit a suit on October 3, 1933. 
'Elie firm, tliougli unregistered at the date of the suit, ivas subsequently registered.

The Indian Partnership Act, 1932, came into force on October 1, 1932, except 
s, C9 which came into force on October 1, 1933. A question having arisen as to  
whether the suit was maintahiable, having regard to s. 69 :

Held, (1) that s. 74,, sirb-cls. (a) and (c) of the Act saved existing rights, and 
sub-cl. {h) saved any legal proceeding or remedy in respect of any such rights ;

(2) that accordingly the suit was not barred by s. 69.

Danmal Farshotamdas v, Baburam. ChhotdaV^  ̂ and Sooiioiram v . Jungilali^^’’ 
followed.

Surendranath De v. Manohar De,̂ '̂> not followed.

Girdharilal Son & Co, v. K . Gowder,^^  ̂referred to.

Krishan Lai Earn Lai v. Abdul OTiafur Khan,^^  ̂ distinguished.

F i r s t  A ppeal  fro m  tKe d ecision o f B . M . B u t t i, F ir s t  C lass 

S ab o rd in ate  Ju d g e , S a ta ra , in  O rig in a l S u it N o . 1280' 

o f 1933.

S u it to enforce m ortgage.

On O ctober 3. 19 33, E e ^ a p p a  N a n d a p p a  H a t t a rk i, a firm , 

sued to enforce a sim p le  m ortgage p assed  in  it s  fa v o u r in  

1926. T lie  firm  w as a n  u n re g iste red  firm  a t t lie  d ate o f th e  

s u it tliougb, it  w as reg istered  su b se q u e n tly.

*First Appeal No. I l l  of 1936.

(1935) 58 All. 495. «) (1934) 62 Oal. 213.
[1938] A. I. R. Pvan. 273, 3?. B. [1938] A. I. B . Mad. 688.

(1935) 17 Lah. 275.
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T h e  t r ia l Ju d g e  ra ise d  a  p re lim in a ry  issiiB j v iz . I s  th e 
s u it  m a in ta in a b le  ’w itiio u t a  R e o is tra tio n  certifi,cate  ? an d

193S

lie  b eld  tL a t tb e s u it  w as no t m a in ta in a b le , o b se rv in g  as
Baeu 

SiDAPFA. 'fo llo w s :—

“ The case in 62 Gal. 252 conclusively decides the matter. There is no other case 
on the point and the coiistTuctioii of ss. 69 and 74 is fully explained therein. It is 
argued tliat s. 74 of tbe Indian Partnership Act saves such suits in which the liability 
is already accrued hut the ease explains all these things and saj ŝ that the law is badly 
drafted and ia swch a ease the intention of the Legislature should he seen. Section 69 
■was not made apx^licable for a period of one year and hence s. 74= does nob save suits 
filed after that period.

It is then arp:iied that the production o f the certificate at a later stage ivould 
TaUdate the institution and I am asked to refer to the Pensions Act etc. Biit there is 
a difference in the language used by the Legislature and the words clearly say that 
no such action can be filed ^rifchout a certificate being produced at first. When the 
Legislature leqirircs a particular formality to be observed, at the initiation the Court 
cannot entertain a suit till that formality is strictty observed and no subseq.uent act 
would make the proceedmgs legal. It is a manda [ory cilause in the Act and should he 
strictly observed.

I  therefore hold that the suit is not ruamtainable without a registration certificate 
and the subseq^uent productfton thereof would not make the suit a validly instituted 

suit.

I  therefore dismiss the suit ’nith costs.”

T h e p la in tiffs  ap p ealed .

I ) .  A. Tidzcqniflmr an d  B. M. Kalagate  ̂ fo r th e 
a p p e lla n ts.

S. A. Besai, w ith  A. G. Desai, fo r th e  resp o nd ents.

S. A. Desai, w ith  G. A. Desai fo r resp o n d e n t N o . 1.

Beaumont C. J .  T h is  a p p e a l ra ise s a  q u e stio n  o f law  

w h ich  h as g iv e n  rise  to  som e d ifferen ce o f o p in io n  am ongst 

th e  H ig h  C o u rts in  In d ia .

T h e p la in tiffs  w ere e n title d  to a  sim p le  m ortgage m ade in  

th e  y e a r 1926, an d  in  th is  su it, w h ic h  w as file d  on O ctober 8, 

19 33. th e y  so u g h t to  enforce th a t m ortgage b y  a n  ord er fo r 

sale  o f th e  p ro j^ e rty  »and fo r re p a y m e n t o f a n y  d eficie n cy 

a ris in g  on the sale.



i’.
Babtt

SiDilPPA

Bmumont 0. J.

1̂ 38 C o iu 't h e ld  t lia t  tlae Buit w as n o t m a in ta in a b le ,

bevappa lia-ving  re g a id  to  s. 69 o f th e  In d ia n  P a rtn e rs liip  A c t. The
Najjbappa P a rtn e rsh ip  A c t cam e in to  o p e ra tio n  on O ctob er 1,

1932, b u t b y  v irtu e  o f s. 1, su b -s. (3), s. 69 o f th e  A c t o n ly  

cam e in to  fo rce on O ctob er 1, 19 33, th a t is  tw o d a }s  before 

th is  su it w as file d . S e ctio n  69, sub-s. (2), p ro v id e s  th a t : ~

“ No suit to enforce a riglit arising from a contract sKall be instituted in any Court 
by or on belialf of a firm against any third party unless the firm is registered and
the persons suing are or have been shown in the Register of Firms as partners in
the firm.”

N ow  th e  p la in tiffs  a t th e  tim e  w hen th e  s u it  w as file d  were 

a n  u n re g iste red  firm . T h e y  h a ve  been re g iste re d  sin ce , b u t 

i f  s. 69 stood alone, th e re  ca n  be no d o u b t th a t  th e  p la in tiffs  

w ere n o t e n title d  to  in s titu te  the su it. T h e re  a re  in  s. 69 
p ro v isio n s e xclu d in g  its  o p e ratio n  in  c e rta in  cases, b u t the 

p resen t case does n o t fa ll w ith in  a n y  o f th o se  e xce p tio n s.

Th e argum ent, h o w ever, o f the a p p e lla n ts  is  th a t th e  b ar 

im posed b y  s. 69 does n o t a p p ly  to  a s u it  to  e n fo rce  a  rig h t 
accru ed  before the A c t cam e in to  o p e ra tio n , b y  v irtu e  o f 

s. 74  o f the A ct. S e ctio n  74  p ro v id e s, so fa r as is  re le v a n t, 

t h a t :—
“ Nothmg in this Act or any repeal effected thereby shall alfect or be deemed to 

affect—

(a) any right, title, interest, obligation or liability already acquired, accrued 
or incurred before the commeiicemont of this Act, or

(b) any legal proceeding or remedy in respect of any such right, title, interest, 
obligation, or liability, or anything done or suffered before the commencement of 
this Act. or

(c) anything done or suffered before the commencement of this Act.”

N ow  to m y  m in d  th e  language o f s. 74 , w h ich  operates 

u p o n  th e  w hole A c t an d  no t m erely u p o n  s. 69, a d m its  o f no 
doub t, T h e A c t is  n o t to  affect a n y  rig h t a lre a d y  a cq u ire d  

before th e conm iencem ent o f the A c t. T h a t is  th e  effect 
o f su b -cl. (a), an d  it  saves fro m  the o p e ra tio n  o f th e  A c t the 

rig h t w h ich  th e  p la in tiffs  h ad  to enforce th e ir m o rtg ag e, su ch  

rig h t h a v in g  accru ed  before th e A c t 'cam e in to  o p e ratio n . 
T h en  su b -cl. (h) saves a n y  le g a l p ro ce ed in g  o r rem ed y in
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i9asre sp e ct o f a n y  s iic li r ig l it ; w M cii m u st m ean ajij r ig iit  

a lxe a d y  a cq itire d , a n d  fa llin g  m t H n  su b -ci. {a). T lie  w o rd s 
“■ o r a ii}1:.liing done o r suffered  before t lie  co n in ie n ce iiie lit} o f 
th e  x t c t "  in  s iib -c L  (h) seeni to  me to  be g o ve rn e d  b y  tlie  
p re v io u s w o rd s “ a n y  le g a l p ro ceed ing  or rem ed y in  re sp e ct 
o f a n y  sn cii rig h t "5 a n d  1 t l i i i i l i  those w o rd s a p p ly  to  le g a l 
pro ceed ing s to  enfor(?e a n y  su b sistin g  rig h ts  w h ich  a re  sa-ved 
b y  siib -cL  (r)' o f th e  sectio n . S ectio n  74 . siib -e ls. (a) an d  (c)^ 

.save e xistin g ’ right.S; a«.d su b -cl. (h) sa ve s a n y  le g a l p ro ceed 
in g  o r rem ed y in  re sp e ct o f unj  su ch  rig h ts. T lia t  seems 
to  m e to be the p la in  m eaning  o f th e  sectio n . H o w e ve r, 
th a t v ie w  h a s n o t p re v a ile d  w ith  som e o f th e  H ig h  C o u rts.

In  Burendranath De v . Manohar w h ich  th e  learned  

Ju d g e  in  th e  low er C o u rt fo llo w ed , a d iv is io n  b en ch  o f the 
‘C a lcu tta  H ig h  C o u rt h,eld th a t s. 74 d id  n o t ta lre  o u t o f the 
o p e ratio n  o f s. 69. a s u it  to  enforce a r ig h t a ccru e d  b efo re s. 69 
cam e in to  o p e ra tio n . T h e C o u i‘t  to o k th e  v ie w  th a t in asm u ch  
as th e  le g islatm 'e  h a d  p ostp oned  th e  o p e ra tio n  o f s. 69 fo r 
a  y e a r th e y  m u st h a v e  in te n d e d  th e se ctio n  to  h a v e  re tro s
p e c tiv e  effect w h en it  cam e in to  o p e ratio n . I  agree th a t one 

m a y  feel a d o u b t as to  w heth er the le g isla tu re  re a lly  in te n d ed  

s. 74  to  op erate to  save  a  s u it w h ic h  w as b a rre d  b y  s. 69. 
I t  c e rta in ly  lo o ks as i f  th e  le g isla tu re  h a d  in te n d e d  to  give 
un re g iste re d  firm s one y e a r in  w h ich  to  effect re g istra tio n , 
a n d  one w o u ld  h a v e  exp ected  th a t i f  th e y  d id  n o t a v a il 
th e m se h e s o f th e  o p p o rtu n ity  g iv e n  to  them  th e y  w o uld  

h a v e  to  su ffe r t lie  consequences. B u t  in  m y  o p in io n  where 
th e  w o rd s o f a  se ctio n  in  a sta tu te  a ie  p la in , th e  C o u rt m ust 

g iv e  effect to  th e m , an d  is  n o t ju s tifie d  in  d e p riv in g  the 

w o rd s o f th e ir  o n ly  p ro p e r m eaning in  o rd er to  g iv e  effect to  

som e in te n tio n  w h ich  th e  C o u rt im p u te s to  fche le g isla tu re  
fro m  other p ro v isio n s  o f th e  A ct. S u ch  a  co u rse  can  o n ly  
be ju s tifie d  w here a  lit e ra l co n stru ctio n  o f th e sectio n  is  in - 

•consistent w ith  th e  m e an in g  o f the sta tu te  a s a  w hole, and in  
m y  o p in io n  no su ch  case e x ists  here.

(1934) 62 Cal. 213,



193S T he m atter th e n  cam e before S ir S h a ll S u la im a n  C. J .  and

K e ^ p a  M r. Ju stic e  B em iet in  th e  A lla h a b a d  H ig h  C o u rt \JDamnal
Naksafpa pa.fshotcmdas y. Baburam CJihotelaV̂ '>] in  a re v is io n  a p p lica -

babu tio n , and th e  C o u rt re fu se d  to  in te rfe re  in  re v is io n  m th  the
DIDAPPA

—  , ord er o f th e  lo w er C o u rt, h o ld in g  th a t th e  s u it  w as b arred  
Beaumont c. J. 69. B u t th e le a rn e d  Ju d g e s to o k  d iffe re n t v ie w s as.

to  the tru e  co n stru ctio n  o f s. 74. T h e  le a rn e d  C h ie f Ju s tic e  

to o k the sam e v ie w  o f th e  sectio n  as I  d o, n a m e ly , th a t the 
language o f s. 74  is  p la in  a n d  saves a  s u it  w h ich  w ould 

otherw ise be b a rre d  b y  s. 69. M r. Ju s t ic e  B e n n e t to o k the 

co n tra ry  v ie w  an d  fo llo w e d  th e  C a lc u tta  case to  w h ic h  I  have 

referre d . I  m u st confess th a t I  h a v e  v e ry  g re a t d iffic u lty  

in  a p p re cia tin g  th e v ie w  o f M r. Ju s tic e  B e n n e t th a t t lie  w hole 
o f s. 74  d eals o n ly  w ith, su b sistin g  r ig h ts  a n d  n o t w ith  

p ro cedure. I t  seems to  m e th a t s. 74 , c l. (b), d eals w ith  
pro cedure an d  n o th in g  else, th a t is  to  sa y , it  d e a ls w ith 

m ethods o f enfo rcin g  rig h ts  an d  n o t w ith  th e  rig h ts 

them selves.

The m atter th e n  cam e before a f u ll b e n ch  o f th e  R an g oon 

H ig h  C o u rt, Soonoimm v . JunjilalP'^ T h e  f u ll b en ch  in  th a t 

case too k th e  sam e v ie w  o f s. 74 as I  do. T h e y  h e ld  th a t the 

language w as p e rfe c tly  p la in  an d  th a t th e  C o u rt w as not 

ju s tifie d  in  d e p a rtin g  f r 6m  th e  n a tu ra l m e an in g  o f th e  w ords 

w hich th e  le g isla tu re  had. used, an d  th e y  d iffe re d  fro m  the 

case o f SurendranatJi Be v . Manoliar DeM'> a n d  ag reed  w ith  the 

reaso n ing  o f S ir S hah S u la im a n  C. J .  in  th e  A lla h a b a d  case. 

I  see no answ er to the jud g m en t o f th e le a rn e d  Ju d g e s o f the 

H ig h  C o u rt o f R an g o o n  in  th a t case.

In  Krislian Lai Ram Lai v . Ahcliil Ghafur Khan̂ '̂> a d iv is io n  

bench fo llow ed  SurendranatJi De v . Manoliar DeP'> b u t th e  case 

is  re a lly  d istin g u ish a b le  on the fa c ts  b ecause th e  cause o f 

actio n  arose a fte r s. 69 cam e in to  o p e ra tio n , so th a t th e re  was- 

no question o f sa v in g  a n  e xistin g  rig h t.

(1935) 58 All. 495. (s> [1938] A. I. R. Ran. 273, f. b.
(1934) 62 Gal. 213. (1935) 17 Lali. 275.
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193ST h e  m atte r lia s  a lso  been co n sid e red  in  t lie  M a d ia s  H ig ii 
C o u rt. T t e  m ost re ce n t ru lin g  ivS Girdharihl Son S  Go.

A'P'PA
V. K. Goivder,̂ '̂̂  w hen th e  q u e stio n  cam e b efore a d iv is io n   ̂ v. 

b e n ch  and  th e  le a rn e d  Ju d g e s d iffered  an d  re fe rre d  th  e m a tte r s S S L  
to  a  th ird  Ju d g e . H e  to o k th e  v ie w  th a t s, 74  sa v e d  a s u it ^ j
w h ich  w o u ld  o th erw ise  h a v e  been b a rre d  b y  s. 69. So th a t , 

tw o  Ju d g e s o u t o f th re e  to o k  the sam e v ie w  o f s. 74  as I  do, 
a n d  th e a c tu a l d e cisio n  is  in  th a t sense.

For the reasons w h ic h  I  h a v e  g iv e n , I  am  of o p in io n  th a t 
th is  s u it is  n o t b a rre d  b y  s. 69 o f th e  In d ia n  P a rtn e rsh ip  A ct.
W e  lumt. therefore, a llo w  th e  ap p eal w ith  costs, a n d  rem and 
th e  case to  th e  lo w e r C o u rt to  be trie d  on m e rits.
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S e n  J .  I  agree.
A^ypeal allowed, 

Y . V . D ,

[1938] A. I. R. Mad. 6S8.

OPJCimAL CIVIL.

Before Sir John Beaumont, Chief Justice, and Mr. Justice Eatignchar.

C4AJRAJ SHEOIvAE-.ANDAS (a p p lica n t D e fe k d a k t) , A p p e l la n t  v, 1933 
S IB  HUIvAM CHAND SARUPGHAND (m s T  P la ix t ie f ) ,  B e sp o k d e k t.*  September 30

Extcuiion ^proceedings—Civil Procedure Code {Act F  of 1908), 0. X X I , r. 46 (i) c—’
Deposit o f a member of iha East India Cotton Association—Attachment of.

The smti deposited m th  the East India Cotton Association, Limited, by a member 
to secure membersliip of the Association is not movable property belonging to the 
member and is therefore not attachable under 0 .  X X I, r. 4G (t) a.

Observation to the contrary in Jetha Devji c& Co. v. DurgaduU,^ '̂> disapproved.

Until the jiidgment-debtor has ceased to be a member of the Association, and his 
rights in the deposit tinder the rules have been ascertained there is no debt
due to the member by the Association which can be attached in the hands of the
Assoeiatiou.

H-utl V. followed.
* 0 . C. J. Appeal No. S i  of 1938 : Suit No. 916 of 1926.

(1926) 29 Bom. L. R. 416. ® (1887) 3 T. L. E . 354.


