
ta k e n  b y  the lower C o u rts. T he point is  no longer o f a n y  ^
im p o rtan ce  sin ce  we h o ld  th a t the d a rk h a st m u st be Râ ugo

.  T EA3IACHAE\"A
d ism issed. v.

G OF All
W e th erefo re a llo w  th e  appeal. T h e  o rd er o f th e  t iia l

Court will be restored. The appellant will get his costs BwamfiddJ. 
in the Conxt of first appeal but he must pay his owd. costs 
an d  those o f the resp o n d e n t in  th is  C o u rt in  accordance with 
th e  order passed on F e b ru a ry  4, 19'87.

Appeal alloimd.

Y . V . D .
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A P P E L L A T E  C IV IL .

Before Sir John Beaumont, Chief Jiistice, and Mr. Jiistice Sen.

TEAVADI CHAJSfDULAL ASHABAII ak d  o th ees (oiaeraA L  P l a in tiffs), jggg  

AprELLASTS V.  BAI KASHI widow off VYAS KESHAYLAL MOTIRAH August 12
(OElGISAL DeFEKT>AKT), B u S P O N D B N T . *

Hi}idu Imp—Widoiv— Wichio married in una])proved form—Siridkan froperiy—
Failure of heirs of icoman's father—Husband’s heirs etiiitkd io succeed.

Uiicler Hindu la-w, tlie stridliaix property of a womau married in imapproved form 
•nill, on failure of lieirs of tlie •woman’s father, pass to lier liusband’3 lieira to the 
esclusion of the Crown.

Janglxihai v. Jtilia Appaji,^^^ KanaJcammul r , Ananthmriaihi and Ganpat
Rama v. Secretary of State for IncUa/^^ relied on.

S econd A ppea i. a g a in st th e  d e cisio n  o f D . V . Y en nem ad ij 

D is tr ic t  Ju d g e  o f B ro a ch  an d  P an o h  M a h a ls a t G odhra, 

re ve rsin g  th e  decree p assed  b y  P . B . P a te l, J o in t  S ub ord inate 

Ju d g e  a t G od hra.

S u it to  re co v e r possession.

^Second Appeal No. 139 of 1936.

1908) 32 Bom. 409. 'a’ (1912) 37 Mad. 293,
(1920) 45 Bom. 1106.
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193S p ro p e rty  in  s u it  o r ig in a lly  b elo n g ed  to  one U tta m a ra in ..

CHAjjBTOit. J-I0 d ied  ab o u t 1887 le a v in g  a  w id o w  B a i M o ti a n d  tw o  

d au g h te rs B a i J iv i  a n d  R n x m a n i.

In  1898 B a i M o ti m ad e a g ift o f th e  p ro p e rty  in  fa v o u r o f 

h e r d a iig lite r E n x m a iii. J iv i  d ied  c liild le s s  in  th e  y e a r 

1915. I n  1918 R iix m a n i p assed  a deed o f g ift  in  re sp e ct 

o f tb e  p ro p e rty  in  s u it  in  fa v o u r o f h e r so n  M a n ila l. In  

the y e a r 1921 M a n ila l exe cu te d  a  deed o f g ift  in  fa v o u r 

o f B a i M o ti. R u x m a n i d ie d  in  th e y e a r 1928. B a i M o ti 

e n jo y e d  th e  p ro p e rt}' t i l l  h e r d eath A vliich to o k  p la ce  in  

th e  y e a r 1929.
I n  1932, th e  p la in tiffs  as th e  Fitmis  o f U tta m a ra n r sued 

to  re co ve r possession o f s u it p ro p e rty  a lle g in g  th a t  B a i 

M o ti had  le ft  no h e irs on h er farth er's sid e  to  in h e rit  

the p ro p e rty .

T h e  d efen d an ts re siste d  the s u it  on th e  g ro u n d  th a t  th e  

m arriag e  o f B a i M o ti h a v in g  ta k e n  p la ce  in  a n  n n a p p ro v e d  

fo rm , the p la in tiffs  c o u ld  n o t succeed  to  h e r stridhan 
p ro p e rty ; th a t th e  p ro p e rty  in  s u it  h a d  becom e th e  stridhan 
p ro p e rty  o f B a i M o ti b y  v irtu e  o f th e  g ift  p a sse d  in  h e r 
favo iu * : a n d  th a t she h a d  m ade a n  o ra l w ill in  fa v o u r 

o f the d efend ants.

T h e  S u b o rd in a te  Ju d g e  h e ld  th a t B a i M o ti w a s m a rrie d  

in  an  u n a p p ro v e d  fo rm  ; th a t the p ro p e rty  w as h e r stridhan 
o v e r w h ich  she h a d  a b so lu te  rig h ts  ; th a t on fa ilu re  o f h e r 

fa th e r’s  heii'S , th e  p la in tiffs  as th e h e irs  o f h e r h u sb a n d  

w ere e n title d  to  succeed. H e , therefore^ d ecre ed  th e  s u i t  

o b servin g  as fo llo w s :—

Stridhm  of this land -would go to her father and his heirs but in this case fcheie 
are none and Moti died intestate. But there are no such heirs o f Moti’y father and the 
<jnestion ie "tviiether the stridhmi o f a TV''oman married in. an unapproved form iroulfl 
go to her husband’s heirs in faihire of the father’s heirs. There is no reported cast' 
on this pomt. There is one ease in which the stridhan of a woman married in the 
approved form was allowed to devolve on her father’s heirs on the failure of her 
husband’s heirs {vide 37, Madras 293). Sir G, Bannerji has considered the q^uestiou



t’.
BAi  K.1SHE

Ti^hethei paternal idiismen succeed on failure of husband’s relations at pages 445-M ij 
of liis treatise on tke Hindu Law of Marriage and vStridhan (otli editioii) and ids Ckakdulal

opinion is that they are entitled to succeed. The present case is the corollary of tke A s h a e a m

case considered at pages 445 and 44(3 stated above, and I think there is no reasoia 
why husband’s heirs sliould not succced irhen fatlier’s kinsmen fail to the striihan 
o f  a woman Married ia an una.pproTed form /’

O n ap p e al t lie  D is t iic t  Ju d g e  lie ld  th a t th e  p la in tiffs  w ere 

n o t t lie  lie irs  o f deceased Bad M o ti a n d , th.erefore, no t e n title d  
to  siicceexL He,, tlie i.e fo re , d ism issed  t lie  su it, o b servin g  

as fo llow s :—
'• Though the property origiiialh' belonged to the husband of Bai LMoti she hail 

cleared out of the estate by xiassing a vahd surrender of m dow’s estate. The propertT.' 
heeaim  ab.soJute property of her daughter Ruxmani. When it eanie hacic under a 
deed of gift passed by Manilal to Bai Moti it becaine her stridhan property. When 
a marriage of a -v\-oman is'in an unapproved form her stridJmi. property descends to  
her father and his heirs. The learned trial Judge considers that the stridhan propertv 
could di'seend to the heh's of the husband of a woman in the absence of her paternal 
3'elatioiiri. He eoa«iderc; that this conclusion is a corollary of the ease reported at 
I.L.R. 37 Mad. 293. In that case Their Lordships approved of the-dew  of Sh  
Gurudas Baimerji in his Treatise on the Hmdu Law of Marriage and Stridhan that 
paternal kinsmen succeed on failure o f husband’s relations to the stridhan o f a v:oman.
This has been followed by the Bombay High Conit in the case reported at I.L.R.
45 Bom. llOti. But both these cases were on the q^uestion of the succession to the 
stridhan of a woman who was mai’ried ia an aj^P^oved form. I t  is urged by the 
learned pleader for the appellant that in the present case the marriage o f Bai Moti 
was hi an unapproved form and that the ruling in the case of succession to the 
stridhan of a %roman married in an approved form cannot apply. He I'elies on the 
observations of Chandavarkar J. in the case reported at I.L.R. 32 Bom. 409 at 
p.412 and urges that Bai Moti contmued to belong to  her father’s (jatra aecordmgto the 
Hindu shastras because there is no giviag away of the bride by the father to the bride
groom in marriage according to the blamed rites. It is clear from the ruling that the 
succession to the stridJian of a woman who is married according to the blamed rites 
is governed by the same |5rinciples as govern the succession to  the Stridhan of a 
maiden. In default of the enumerated heirs the estate goes to the nearest relations 
of the parents of the deceased. There is no decided case which is on all fours m th the 
present case. But the observations of Chandavarkar J. in I.L .E . 32 Bom. 499 which 
I  have referred to above show that the agnatic relations of the husband of a woman 
who was married according to the blamed riets cannot in any event be her. 
heirs.”

T h e  p la in tiffs  p re fe rre d  a second a p p e a l

B, G. Thakof, fo r the  ap p e lla n ts.

R. B. Kantcmnlla, fo r the re sp o n d e n t.
Mo-i Bk Ja 8—3a
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1938 B e a u m o n t  C. J .  In  t liis  case tlife p la in tiffs  sued  fo r 

Cha^lal possession o f c e rta in  p ro p e rty  w M cIi had  belo ng ed  to 
asb^am ^ nam ed B a i M o ti. TKe d efen d an t is  t lie  p erso n  in  

BaiKashi possession o f th e p ro p e rty . B o tli t lie  low ex C o u rts h e ld ' 

th a t Bai M o ti w as m a rrie d  in  u n a p p ro v e d  fo rm . T h a t 

fin d in g  is  ch allen g ed  in  th is  second a p p e a l on th e  g rom id 

th a t th ere is  no evid ence to  su p p o it it . T h e  lo w e r C o u rts 

re lie d  on e x h ib its  59 an d  60, w h ich  p u rp o rte d  to  be acco u n ts 

show ing th a t a p iic e  h ad  been p a id  on th e  m a rria g e  o f B a i 

M o ti, and  th a t w o u ld  co n stitu te  m a rria g e  in  u n a p p ro v e d  
fo rm . T h e e x h ib its  are n o t signed, a n d  th e re  is  n o th in g  

on th e  face o f them  to show  b y  w hom  th e y  w ere w ritte n . 

T h e  low er Couuts both re lie d  on th e  p re su m p tio n  a ris in g  

u n d e r s. 90 o f th e  In d ia n  E v id e n ce  A c t, b u t th a t sectio n  

does no t a p p ly . I t  o n ly  p ro v id e s th a t d o cu m e n ts m ore 
th a n  t h irty  y e ars o ld  com ing fro m  p ro p e r cu sto d y  p ro ve  
them selves, b u t it  does n o t in v o lv e  a n y  p re su m p tio n  th a t 

th e  contents o f th e d ocum ents are tru e . I  th in ly , h o w ever, 
th a t the docum ents m a y  be ad m itte d  in  e vid e n ce  u n d e r 

s. 32, sub-s. 2, o f th e In d ia n  E v id e n c e  A c t, on th e  g io im d  

th a t th e y  ap p ear to be a cco u n ts w ritte n  b y  som e c le rk  

in  the o rd in a ry  course o f b usiness, an d  seeing th a t th e y  
are m ore th a n  se ve n ty  ye ars o ld , it  is  o b v io u s . th a t th e 

c le rk  who w rote them  m u st be dead. I  w ill assum e, th e re 

fore, th a t th e  fin d in g  o f th e  low er C o u rts as to  m a rriag e  
being in  u n ap p ro ve d  fo rm  is  correct.

Th e q u estio n  th e n  a rise s w ho is  e n title d  to  B a i M o ti’s 
p ro p e rty . T h e general p rin c ip le  w h ich  is  sta te d  in  M u lla ’s 

“  P rin c ip le s o f H in d u  L a w  ” , 8th  E d itio n , page 14 5, is  n o t 
d isp uted , an d  is  in  th e  fo llo w in g  term s :—

“ Where a -svoman dies -witliotit leaving any issue, her atridhan of every description 
(except siilka) goeis, if  her marriage took place in an approved form to her husband, 
and failing him, . . . to hia heirs. But if the marriage took place in an unapproved 
form, it  goes to her mother, then to her father, and then to her father’s heirs.”

A s I  h ave  sa id , th e a cc u ra cy  o f th a t p ro p o sitio n , is  n o t 

d isp uted . B u t th e  low er C o u rts h a v e ‘fo u n d  as a fa c t th a t
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1935

Bai K ashi

B a m n i o n f  C .  J .

tiiere are'no lieirs of Bai’Moti\s fatlier, a n d  tlie question, 
tlieiefore, is wlietlier in that e^ent lier property, goes to 
her h u sb a n d ’s h e irs, who are now represented h y  the |)laiiitiffs. , t;. 
T h e re  seem s to  be no a u th o rity  upon th e  j)o in t. Presumably 
if the husband’s heirs do not take, the property must escheat 
to the Cromi, and it certainly seems startling that a mariied 
womanproperfc}' should escheat to the Crown when she 
left a husband or heirs of her husband.

In EanaJcanmud v. Anmifliarnathi which was
deahiig with a marriage in approved form, it was held that 
on failure of the husband’s sapindas the blood relations of 
the propositus were entitled to succeed to the exclusion 
o f the Crown, and came in as a sort of second lin e  o f 
in h e rita n ce . Tliat case w as fo llo w e d  b y  th is  C o u i't in Ganpat 
Bfmia V, Secretary o f State for I n d i a M r. J u s tic e  Macleod 
(as he th e n  w as) qu o ted  w ith  a p p ro v a l a passage fro m  th e  
ju d g m e n t o f the Madras H ig h  C o u rt in  w h ich  th e  learn ed  

Ju d g e s sa id  (p . 29 5) :—

'■ Passing to tlie second point, it is argued on belialf of the appellant, that on. 
failtti'e of husband’s sapindas qualified to succeed the line of suecessioa is exhausted, 
and the property escheats to  the state.”

“ This is a doctrine contrary to the general spirit of Hin<lii law o f inheritance, and 
one to ■vvhich we should be loth to give effect. It is unsupported by any te s t  to which 
our attention has been drawn.”

I t  is  arg u ed  th a t w e sh o u ld  a p p ly  the a n a lo g y  o f th a t 
case to  th e  case o f a n  u n a p p ro ’ved m a rria g e  an d  sh ould  
h o ld  th a t on fa ilu re  o f th e  h e irs  o f a w o m an’s fa th e r 

h e r h u sb a n d ’s h e irs  sh o u ld  be ta k e n  as a second  lin e  o f 
in h e rita n ce . I n  m y  o p in io n , th a t is  th e  rig h t v ie w . A s w as 
p o in te d  o u t b y  M r. Ju s tic e  C h a n d a v a rk a r in  Jangluhai v .
Jetlia in  a m arriag e  in  u n a p p ro v e d  fo rm  the
h u sb an d  a n d  w ife  becom e one an d  th e h u sb an d , therefore, 

becom es th e  sapmda o f th e w ife. I t  seem s to  fo llo w  
lo g ic a lly  th a t i f  th e  w ife  dies a n d  n o  re g u la r h e irs to h e r 
e state  ca n  be fo u n d , th e  h u sb an d , as her sapmda, m ust

(1912) 37 Mad. 293. ' '«) (1920) 45 Bom. 1106.
• <3> (1908) 32 Bom* 409.
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^  be e n title d  to succeed b y  h im se lf o r b is  h e irs. T h a t w as

■C'HAmuL.u. the view  ta k e n  b y  th e t r ia l Ju d g e , b u t in  a p p e a l the

: • ' learned  D is tr ic t  Ju d g e  to o k  the. v ie w  th a t th e  p la in tiffs-

co uld  not succeed as th is  w as a case o f u n ap p ro ve d  

m arriage. I  th in k  the d e cisio n  o f the t r ia l C o u rt is  rig h t. 

The ap p eal is , th erefo re, allow ed  and th e  p la in tiffs ' c la im  is  

decreed w ith  co sts th ro ug h o ut.

Sen J .  I agree. T h e low er a p p e lla te  C o u rt, fo llo w in g  

. Jangl'uhai v . Jetha held  th a t su ccessio n  to  the
stfidhan o f a w om an w ho is  m a rrie d  a cco rd in g  to  the 

im ap p ro ved  rite s  is  governed b y  the sam e p rin c ip le s  as govern 

succession to the stfidhan o f a m aiden. T h is  co n clu sio n  

w as a p p a re n tly  based on the fa ct th a t in  th e  case o f 
Sb m arriage in  an  u n ap p ro ve d  fo rm  th e  gotm o f th e  b rid e  is  

n o t changed, a  fa ct to  w hich M r. Ju s tic e  C h a n d a v a rk a r 
h as re fe ire d  in  th e above decision. I t  seem s to  m e th a t 

argum ents based on th e  fa ct th a t th e  b rid e ’s gotm does 
not change in  such m arriag e can n o t c a rry  m u ch  w eight, 

fo r in  the case o f the m arriag e  o f a w om an in  a n  ap p ro ve d  
fo rm  there is  a change o f gotm and  y e t it  is  conceded th a t 
in  certain, co ntingencies, v iz ., on fa ilu re  o f h e r h u sb a n d ’s 
h e irs, her stfidhan p ro p e rtie s go to  h e r b lo o d  re la tio n s, who 

m ust be persons o f a d ifferen t gotra  ̂ T h e re fo re , succession 
in  the case o f stfidhan p ro p e rty  can n o t a lw a y s be confined 
to  persons o f the sam e goira  ̂ an d  on th a t g ro u n d  it  can not 

be said , as th e ap p ellate  Ju d g e  has sa id , th a t th e  h u sb a n d ’s 
h e irs are not e n title d  to  succeed “ in  a n y  e v e n t ” . I n  
J mglubai v . JetJia Appaji, '̂ '̂  ̂ it  is  p o in ted  o u t b y  C h a n d a v a rk a r 

J . th a t w hatever th e  fo rm  o f m arriag e, th e  sam e safindaslivp 
is  shared b y  b oth the h usb and  and  th e  w ile . T h a t being 

so, the p o sitio n  o f a  w om an m arrie d  a cco rd in g  to  u n a p p ro v e d  
rite s w ith  reg ard  to  h er stfidhan p ro p e rty  need n o t be assum ed 
to  be t ie  sam e as th a t o f a m aiden, th o u g h  th e  co m m entato r 

o f  the o rig in a l te x t in  the M ita k sh a ra , M itra m isra , has

(1908) 32 Bom. 409. ‘
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iia,med the same heirs after tliose enumerated in siicli text 
ds having tlie right to inherit in the case of both a maiden 
imd a woman married according to an unapproved form. " 
The text and the commentary in my opinion do not 
oontempJate the case in which there is a faihire of the heirs 
described therein. In  the Mitakshara the hst of the 
enmnerated heh's was certainly not exhaustive, as the 
commentary of Mitramisra shows. I t is difficult to say  ̂
therefore, that the heirs named by Mitramisra were intended 
to constitute an exhaustive hst. There is, therefore, in 
my opinion, conside];able force in the line of reasoning 
adopted by the learned trial Judge. The present is a case 
of asiira marriage, which is one of the recognised forms of 
marriage, and on p rin c ip le s  of natural justice there does 
n o t seem  to  be a n y  re a so n  fo r e x clu d in g , in  th e  cage o f th e  

stfidhmi o f a w o m an m a rrie d  by u n a p p ro v e d  rite s , th e  h e irs 
o f  h e r h u sb an d , who a re  h e r sapindas b y  m a rria g e , w here 

th e re  is  a fa ilm ’e of the h e irs  en um erated  in  the te x t  an d  
th o se  nam ed  in  th e  co m m en tary. T h e re  is  no p re su m p tio n , 
in  m y  o p in io n , in  su ch  cases, th a t such  p erso n s a re  e xclu d e d  
fro m  the h e irsh ip . T h e re  is  no t e x t  s p e c ific a lly  e x clu d in g  
a ll h e its wiio are n o t mentioned; a n d  th e re  does n o t ap p ear 

to  be a n y  in te n tio n  th a t on fa ilu re  o f th e  heirs th a t are  
m entio ned , th e  p ro p e rty  is  to  escheat to  th e  G row n.

In  Kmakmnmal v . Anantliamathi Ammcd̂ ^̂ _ a lso  th e re  w as 
a n  absence o f te x t  on th e  p o in t w h ic h  th e ir L o rd sh ip s  h ad  
to  decide, an d  th e  d e c isio n  w a s a c tu a lly  b ased  on o b se rva tio n s 
to  be fo u n d  in  D r. B a n e rje e ’s book H in d u  L a w  o f M arriag e  
a n d  S trid h a n  ”  a n d  in  W est a n d  B u h le r. O n th e  sam e 
p rin c ip le , I  th in k , w e a re  e n title d  to  h o ld  th a t th e view  

ta k e n  b y  th e  t r ia l C o u rt is  co rre ct a n d  th a t th e h u sb a n d 's 

h e irs  are e n title d  to  succeed in  th e  p resen t case.

Appeal cilknved.

J. 0. H,
(1912) 37 Mad. 293.


