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Before, Sir John Beaumont, Chief Justice, and 3Ir. Justice Sen.

i93S  p a M O D A B M O B E S H W A R  P H A D K E  an d  o th ers ( o eig in a l  D e f jssd a n t s), 

_  " A i ’Pe l lasts  I'. B A I R A D H A B A I ehbatak  D A M O D A R  R A O J I  R A N A D E

fOEIOIXAL PLAli'TEPF), RUSPOJrDENT.*

Transfer o f Properly Act {IV oflSS2), -s. 5S—Simple mortgage— PreKmimry decree for
gff^e—A'pfointmait of Beteiver— Couft h a s  jurisdiction to appoint Ecceiver.

Ill a suit on a simple mortgage the Court has jurisdiction to appoint a Receiver 
even after tlie malting of a preliminaiy decree for isale.

JaiJds.^ondas Gangadas v. Zcvabai, and Kaci Mahomed Miya Dada Miya/^^ 
Parmnasivan PiUai t .  Fumasmni CheUiar,^^  ̂ S. 0. Vctthinna v. 3IcmgammaV^> and 
Qohirid Singh v. Punjab National Bank, LtdM^ followed.

Bam Swarup v. dissented from.

A p p e a l  ag ainst the ord er passed b y  V . V . G a d k a ri, F ir s t  

C lass Subordinate Ju d g e  a t N a sik .

A p p lica tio n  m ade b y  the m ortgagee d ecre e-b o ld e r fo r tbe 

appointm ent o f a R e ce iver.

The facts are stated in  the jud g m en t o f H is  L o rd sh ip  the 

C h ie f Ju stice .

L. P. Pendse, fo r the ap p ellan ts.

G. M. Joshi, fo r the respondent.

B e a u m o n t  C. J . T h is  is  an  ap p eal fro m  a n  o rd e r m ade b y  

the F irs t  C lass S u b o rd in ate  Ju d g e  o f JSTasik a p p o in tin g  

a receiver o f th e  m ortgaged p ro p e rty . T b e m ortgage w as 

a  sim ple m ortgage w ith in  the m eaning o f s. 58 o f th e  T ra n sfe r 

o f P ro p e rty  A ct, so th a t it  co ntained an  o b lig a tio n  on the

♦Appeal No. 9 of 1938 from Order.
(1890) 14 Bom. 431. (iggg) 14

® (1933) 56 Mad. 915, <« [1935] A. I . R. Lali. 17.
{1936} 58 All. 949, p. b.



193Spart of tlie mortgagor to pay tke mortgage money and
provision t lia t  i f  tlie money was n o t p a id , th e  m ortgagee 

should be a t liberty to bring the property to sale. In Eeb- 
niary 1936, th e  mortgagee filed a. su it to enforce Iiis  mortgage, Damodae 
and on December 18,, 1936, a preliminary decree was m ade. Beaumont c . j .  

The decree provided that in default of payment of the amount 
fo u n d  due w ith in  a sta te d  p e rio d  the plaintiff m ig h t a p p ly  fo r 

sale of the mortgaged property. On April 17^ 19 37, th e  

plaintiff applied for the appointment of a receiver of th e  

mortgaged property^ the ground for the appointment beuig 
that interest was in arrear and had not been paid for some 
tim e and th a t rates an d  taxes were also in arrear. In  

December 1937. w hen the order a p p o in tin g  a re ce iv e r was 
made, the mortgagee had obtam ed a fin a l decree foi the sale 

of the property.
Kow it has been argued in the first place that in the case of 

a simple mortgage the Court has no jurisdiction to appomt a 
receiver after the making of a prehminary decree. I th i i i  
that, so far as the general principle is concerned, it makes no 
difference whether the application for the appointment 
of a receiver is made before or after the making of 
a prelimina]:y decree. I t  is somewhat astonishing to find 
this contention raised because this Court since the year 18&0, 
when the decision in Jaikissondas Gangadas v. Zenabai^'^ 
was given, has, I believe, always considered that the Court 
has jurisdiction to appohit a receiver in the case of a simple 
mortgage; and the same view has been taken by the High,
C o u rts a t C a lcu tta , R an g o o n  and M ad ras. I  m a y re fe r to 

Pammaskmi Pillai v . Eamasami Cliettiurp'^ S. 0. Venhmna 
V. Mangamma^'^’̂ a n d  Gohincl Singh v . Punjab National Bank,
LtclM  ̂ H o w e ve r M r. P end se fo r the a p p e lla n ts h a s le fe rred  

iis to  a rece n t ruHng o f a fu ll bench o f th e  A lla h a b a d  H ig h
‘1’ (1890) U  Bom. 431. ™ (^930) 14 308, S. e.

(1933) 56 Mad. 915, f . b . [1935] A. I. R. Lah. 17.
MO-i Bk Ja 8—2a
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198S Comt—Bmn Stvaruq) v . Anmuli — in  w liic li th e  C o u it

:d.«iodae jie lcl tlkat in  the case o f a sim ple mortga.o'e w lie ie  tlie
IlIOEHSHWAE. . • ,1  /-i , 1 T

m ortgagor w as m  p ossession tiie  L om 't haci no pow er to 

da™'i)ar ap p oint a re ce ive r. T lie  tlie n  le arn e d  C h ie f Ju stic e ,

BmmiiC.J. S ir Shah M iilia m n ia d  S iila in ia n , based h is  ju d g m e n t p a rtly

on the view  th a t t lie  ap p ointm ent o f a receivei- in  the ca.se 

o f a sim ple m ortgage w o uld  a lte r the c o n tra c tu a l re la tio n s 

betw een the p a rtie s. In  a sim ple m ortga.ge th e m o rtgagor 

is  e n title d  to  possession and  to re ce iv e  th e p ro fits, and 

the learned  C h ie f Ju stic e  considered th a t th e ap p o in tm en t 

o f a rece iver w ould have the effect o f v a ry in g  th e  rig h ts o f 

the m o itg ag o i. I  am  un ab le  to see how  th e  ap p o in tm en t 

o f a rece iver can affect a n y b o d y 's rig h ts. T h e  C o u rt, 

w hen it  ap p oints a rece iver, m e rely ta k e s charg e o f the 

p ro p e rty  w h ich  is  the su b ject-m atte r o f the s u it  in  o rd er 

t o ’ pro tect it  u n til it  is  decided w ho is  e n title d  thereto. 

A m ongst other th in g s w h ich  the C o u rt wdll h a ve  to  d ecide in  

a m ortgage s u it is  the tit le  to a n y  m oneys or o th e r p ro p e rtie s 

in  the hands of a le ce iv e r, and the C o u rt Avill d ire ct the 

rece iver to deal w ith  the m oneys or p ro p e rtie s a cco rd in g ly . 

B u t the m ere ap pointm ent of a re ce iv e r ca n n o t, in  m y 

opinion, affect the ultim ate rig h ts o f th e p a rtie s  in  a n y  

p ro p erty w hich the re ce ive r m ay co llect.

 ̂ The p rin cip a l ground, how ever, on w h ich  the A llahabad. 

H ig h  Court based th e ir d ecisio n  rested on 0 . X L , r. 1, sub -r. 

{2), o f the C iv il P roced ure Code. O rd er X L , r. 1, su b -r. (7 ). is 

to the effect th a t w here it  appears to the C o u rt to be ju s t  a jid  

convenient, the C o u rt m ay ap p o in t a re ce iv e r w heth er before 

or after a p re lim in a ry  decree, and rem ove a n y  p erso n from  

possession or cu sto d y o f the p ro p erty. Th e w o rd s ' ‘ ju s t 

and  convenient are tak en  from  the Ju d ic a tu re  A c t o f 18 73. 

w hich in  its  tu rn  w^as based on the p ra ctice  o f the o ld  C o u rt

(1936) 58 All. 949, r. e .
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o f C lia iic e ry , so t lia t  tixe ju ris d ic tio n  o f C o iffts to  a p p o in t ^
a re ce iv e r w lie re  iiis t  an d  co n ven ie n t ”  is  a n  a n cie n t DAsioci

one. S ub -r. (2) o f r. 1 o f 0. X L  is  in  these
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V.

E.ADHABAI
te im s :—  Dâ iodae.

^Slothing ill this rale .sliaU aiitliorise tlie Court to remove fioiu the possession or Beaurnord G. J .  

!.-iwt,ody of property any per,son \djoin any party to the iu it has not a present right so 
to rem oT f/’

I t  seems to  me tL a t t lie  m eaning and  effect o f th is  siib -m le  

is  p e rfe ctly  p la in . I t  is  an  enactm ent fo r the loenetit o f 

t liir d  p a rtie s and  m eans th a t the w id e  w o rd s o f s iib -r. ( I )  

are no t to be co n striie d  to  ju s t ify  th e  C o u rt in  rem oving  

from  possession o r cu sto d y  o f p ro p e rty  a th ird  p a rty  w ho has 

got a good tit le  to such  possession or cu sto d y as ag a in st the 

p a rtie s to th e  su it. T h e  w o rd s “ w hom  a n y  p a rty  to th e 

s u it lia s  no t a p resen t rig h t so to rem ove ”  m e rely m ean w hom  

no pa.rty to th e  s u it h as a  rig h t so to  rem ove. T ire  p ro v isio n  

seem s to be ex ahundmiti cautela because it  co u ld  h a rd ly  be 

suggested th a t it  w o u ld  be ju s t  to rem ove fro m  p ossession o f 

p ro p e rty  a p erso n  w ho h a d  a good rig h t to  su ch  possession 

a s ag ain st th e p a rtie s  b efore the C o u rt. B u t  th e  d iffic u lty  

w h ich  the A lla h a b a d  H ig h  C o u rt fe lt, a d iffic u lty  w h ich  as 

fa r as I  kn o w  h as n o t been shared b y  a n y  other H ig h  C o u rt, 

is  th a t in  a sim p le  m ortgage th e m o rtg ag or is  in  possession^ 

a n d  he can n o t be rem oved  b y  the m ortgagee, an d  therefore 

th ere is  no p a rty  to  th e  s u it  w ho can  rem ove th e  person in  

possession. M r. Ju s tic e  T h om , as he th en  w as, p u ts the 

p o sitio n  v e ry  s h o rtly  w hen he says (p . 969)

■' If tlie words are given their natural meaning it is not open to tlie courts to 
appoint a receiver to mortgaged pi'operty if  there be no party to the suit who has 
a right to have the mortgagor removed from possession.”

W ith  g reat resp ect to  the learned  Ju d g e s w ho decided th a t 

. case, th e y  ig n o re the fa c t th a t the m o rtgagor is  a p a rty  to  _ 

th e  su it and can rem ove h im se lf. I f  th e A lla h a b a d  v ie w  is  

rig h t, w here the m o itg ag o r is  in  possession b y  a licensee, the



^  C o u rt can ap p oint a rece iver, since the m o rtg ag o r ca n  rem ove

Damodae liis  licensee, b u t if  tlie  m ortgagor is  in  possession L.im self,
mOE-ESHWAFv

V. the C om t cannot ap p o in t a re ce ive r. T h is  seems

D am odae a strange re su lt. The co n stru ctio n  o f su b -r. (2) suggested

m ight h ave fa r-ie a ch in g  effects in  c u rta ilin g  th e  pow ers 

o f the C ourt to  ap p oint a receiver in  su its re la tin g  to  

co-ow nership, e.g., p a rtitio n  or p a rtn e rsh ip  su its, in  w h ich  

one p a rty  to  the su it m a y b e  in  possession an d  no oth er p a rty  

m ay  have pow er to rem ove him . I  am  n o t p re p ared  to fo llow  

the A lla h a b a d  view , and in  m y o p in io n , th ere is  n o t the- 

slig h test doubt th a t the C o u rt has ju ris d ic tio n  to  ap p o in t 
a receiver in  the case of a sim ple m ortgage w hether before or 

a fte r a p re lim in a ry  decree.

U pon the question w hether in  th is  p a rtic u la r case it  was. 

ju s t  and equitable to ap p o in t a re ce ive r, I  th in k  th ere can 

be v e ry  little  doubt. A t the tim e the a p p lic a tio n  w as m ade, 

no t on ly w as interest in  arre ar— and I  reserve m y  o p in io n  

as to w hether in te re st being in  a rre a r b y  its e lf w o u ld  h ave 

been sufficient— , b u t rates and taxes w ere in  a rre a r and  the 

p ro p erty w as, therefore, in  jeo p ard y. M oreover, a t th e tim e 

the appointm ent o f the rece iver w as m ade, the C o u rt had 

a ctu a lly  m ade an order fo r the sale o f the p ro p e rty , an d  there 

^■an be no doubt th a t the C oittt h a vin g  ordered th e p ro p e rty  

to be sold w as e n titled  to  take possession o f it  an d  p ro tect 

it  pending sale. I  th in k , therefore, th a t the le arn e d  Jud g e 

h ad  jm isd ic tio n  to  ap p o in t a receiver, and th a t he exercised  

h is jin is d ic tio n  rig h tly  in  m aking the ap p ointm ent.

The appeal w ill, therefore, be dism issed w ith  costs.
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Se n  J . I  agree.

Appeal disndssecL 

J .  C l. R .


