
A P P E L L A T E  C IV IL .

Before S ir John Beaumont, Chief JitfiiicP, and M r. Justice. Was,soodeiv.

1938 DHONDO NARAYAN SHIEALKAR (original I’LAiN'riii'if), ArPLioANT p.
February 2 ANNAJI PANDURANG KOKATNUE a n d  a n o th k r  (ojacuNAL D e f e n d a n t s ), 

Opponents.*

Civil Procedure Oode, {Act V of 1908), 0 . X X II I , r. 1 ; 0 . X,LI, r. 22 { i )—Appeal— 
Withdrawal of appeal—Bespondent obkiiniwj righln m xkr up peal— Whelher with- 
(Irawal permissible—Proeedwe—Practice— 'I'ranspamiion o f  pnrI.leH.

An appellant is entitled ŝ s of riglit to willulraw liiw nppwil, providod that the 
I'CiBpondent has not acquired any interest tlKn'eunder. lUit if tlie respondent lias 
obtained any riglits under the appeal, it in not open to the a,)>f lellant to withdraw his 
appeal without the leave of the Court.

Ilalyan  Singh  v. liaJimn,'̂ '̂ '̂  relied on.

Where an appellant desires to withdraw and the (icnvrl, linn nu juriydietion to allow 
him to do so, the proper coi.u\so may be to tranHpo.so thts })!».i'ticB, maiicing tho 
)’espondent appellant, and the appellant re.spoJid<‘nt. The {V)nrt might, adopt this 
course in a proper case, hut is not bound to do ho in every  oaso where tlie 
appellant withdraws.

C i v i l  R e v i s i o n  A p p liC x IT io n  again&it t lie  o rd e r passed b y 
•A . M . K lia n , D is tr ic t  Ju d g e  a t B clg a irm .

S u it to reco ver am o unt due on a inortgagt'..
P la in tiff (D L o nd o ) filed. a> s u it in  t lio  S econd  C lass 

S ub o rd in ate Ju d g e ’s C o u rt a t A t lin i to re co v e r It s . 2,208-0-3 
on a m ortgage executed  b y  A m ia ji (d e fe n d an t N o . 1). T he 
t r ia l C o u rt passed a decree fo r R s . 1,7 4 7 ”l- 2 .

T lie  d efendant ap p ealed  to  t lie  ]3 lB trio t (Jo u i:t a,n.d tlLc 
p la iiit iff  file d  oross-ob jections in  regard to  tb e  .sum o f l is .  215. 
I l l  appeal, t lie  A ssista n t Ju d g e  lie lt l tho,t ;ic c o iin ts  ought 
to  be taken  betw een t lie  p a rtie s u n d e r .s. I < j f ‘ tlK i D i'kJchan 

A g T icu ltu rists’ R e lie f A c t  an.d i'e n ian d (3(l tJie  case to the 
t r ia l C o u rt fo r ta k in g  a cco u n ts on t lia t  ba,sis. T lie  h e arin g
o f the cro ss-o b je ctio n s w as reserved t ill  t lio  fin d in g s o f tlie  
t r ia l C o u rt w ere rece ived .

The t r ia l C o u rt ap p o in te d  a C om m issioner 1,o ta k e  acco u n ts. 

T lie  C om m issioner rep o rted  t lia t  a sum  o f R s . J 0,0811-3-0
*Civil Pvevision Application No. ;}SI2 of 1930.
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w as due to t lie  p la in t iff  o n  th e m o rtg ag e. T lie  iSii’b o rd in a te  
Ju d g e  agreed w ith  t lie  fin d in g  o f th e  C o m m issio n e r and - 
v a rie d  th e d e cre ta l am o u n t b y  s u b s titu tin g  th e  sum, fo u n d  
■due by the C om m issioner fo r th e o rig in a l d e c re ta l am o un t.

W h en  th e  ap p e al w as a g a in  h eard  b y  th e A s sis ta n t Ju d g e , 
])e w as o f o p in io n  th a t, h a v in g  re g a rd  to  the am o u n t fo u n d  
d ue, th e ap p e al d id  n o t he to  th e  D is t r ic t  C o u rt b u t la y  to  th e  
H ig h  C o in t. H e , th e re u p o n , p u rp o rte d  to  d ism iss th e ap p e a l.

F ro m  th e  o rd er o f d ism issa l, the p la in t iif  p re fe rre d  a second 
a p p eal to  th e  H ig h  C o u rt. T h e o rd e r w as set a sid e, an d  
th e  ap p eal w as ord ered  to  be lie a rd  b y  th e  D is t r ic t  C o u rt. 
W h e n  th e  a p p e a l w as ta k e n  up fo r h e a rin g  b y  th e  D is tr ic t  
Ju d g e  th e  d efen d an ts ap p h ed  to  w ith d ra w  th e ir ap p eal. 
T h e a p p lic a tio n  w as opposed b y  th e  p la in tiff, b u t the 
D is tr ic t  Ju d g e  a llo w e d  th e  ap p e al to  be w ith d ra w n . T h e  

D is tr ic t  Ju d g e , h o w ever, allow ed  th e  cro ss-o b je ctio n s file d  
b y  the p la in t iff  an d  passed a decree in  h is  fa v o u r fo r 
E s . 1,962-1-2.

T h e p la in t iff  a p p lie d  to  th e  H ig h  C o u rt in  re v is io n  ag a in st 
the o rd er o f th e  D is t r ic t  Ju d g e  a llo w in g  th e  a p p e a l to be 
w ith d ra w n .

S. A. JDesai, w ith  A. G. Desai, fo r th e  a p p lic a n t.

R. A. Jaliagirdaf, fo r th e  op p on ents.

Beatj3I0Isjt C . J .  T h is  is  a n  a p p lic a tio n  in  re v is io n  
:against an o rd er m ade in  a p p e a l b y  th e  D is t r ic t  Ju d g e  o f 
B e lg au m . T h e case is  ra th e r a p e c u lia r one. T h e  p la in tiff 
w as e n title d  to  a m ortgage e xecuted  b y  d efen d an t N o. I, 
an d  he in s titu te d  th is  s u it to  re co v e r th e  am o unt due, cla im in g  
th a t th e  am o u n t due u n d e r the m ortgage w as U s. 2,268-6-3. 
T h e S econd C lass S u b o rd in a te  Ju d g e  o f A th n i passed 
a decree in  favom* o f th e  p la in tiff fo r E s . 1,747-1-2. The 
d e fe n d a iits th e n  a p p eale d  to  th e D is tr ic t  C o u rt, and  in  
a p p e al th e  A s sis ta n t Ju d g e  h e ld  th a t acco un ts ought to 
be ta k e n  betw een th e  p a rtie s u n d e r s. 13 o f th e D e k k h a n  
A g ric u ltu ris ts ’ R e lie f A c t, and  he. th erefo re, referre d  th e
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^  m atte r b ack to  t lie  low er C o iii't to  tal<e t lie  a cco u n ts on
basis. T h e  low er C o u rt then, a p p o in te d  a C o m m issio n er

" to  tak e  the acco u n ts, a n d  th e  C o m m issio n e r h e ld  th a t

pAtSra^NG a sum  o f ab o ut E s . 11,000 w as due on th (‘, m o rtg ag e, th a t
la rg e ly  in cre a se d  the am o un t w h ic h  th e  le arn e d  

Ju d g e  had  h e ld  to  be d ue. The Sabordinatcv Jii.d g e  agreed 

w ith  th e  fin d in g  o f th e  C om m issioner, a iid  v a rie d  th e d(3c re ta l 
am ount b y  s u b stitu tin g  t lie  sum  :(:biin,d, due b y  tlie  
com m issioner fo r th.e o rig in a l snm  fo u n d  due I>y th e  C o u r t ; 

an d  the ap p e al then cam e ag ain  b eib re tlie  A.ssiw tant Ju d g e . 
Th e learned  Ju d g e  h e ld  th a t, h a v in g  rega,rd. to th e  am o un t 
fo u n d  dne, th e  ap p eal d id  no t lie  to th e  D i.stric.t C o u rt b u t 
la y  to the H ig h  C o u rt, and  he p u rp o rte d  ther(M] j)o n  to  d ism iss 
th e  appeal, w h ich  w as d e a rly  w rong, a.s he could, no t dim i'hss 
a n  ap p eal w h ich  d id  n o t lie . l ie  o u g lit to  re tu riie tl.
the m em orandum  fo r ]n‘esentatio n to  th e |)ro p t'r (Jourl:., 
H o w e ver, he d id  d ism iss the a p p e a l; jind, fi'osn. tJi.;i,t oid(>r 
th ere  w as a second ap p e al to  th is  C o u rt. "I'h is C o u rt lu^ld 
th a t the ap p eal d id  lie  to th e  D is tr ic t  Court/, a,nd it, th e re fo re , 
allow ed  the ap p eal an d  rem anded, the m a tte r to the I)isti* ic t 
C o u rt to be d e a lt w ith  under* th.e origiua,] a,pineal \¥ h e n  

the m atter cam e before th e .D istrict (hurt fo r rlis])o,sal 
o f the appeal, the a p p e lla n ts w ith d rew  th e  uppc^a/! an d  [d ter.!ia“ 

t iv e ly  asked the C o u rt fo r leaAT.", to  w ith d ra w  th('. a])p eal. 
T h e learned D is tric t  Ju d g e  w as disposed to ta.kc th(* v ie w  
th a t the a p p ellan ts w ere entitled, to  w .ithdra,\v th e  a.ppeal 

w ith o u t le a v e ; b u t he a lso  considered tlir^ m a tte r on t lie  
b asis th a t th e leave of th e C o u rt wa,s iu ‘c(‘s,sary, a.nd he 
cam e to the co n clu sio n  th a t if  the loiivci o f tli.e C o u rt w as

• necessary he ought to g ra n t it, and he d id  gi-a.nt it  a.cooi,*diiigiy 
on term s as to costs. I  should, lu iv e  m (‘n ti{n ie d  i;lia,t t lie  
p la in tiff o rig in a lly  file d  cro ss-o b je ctio n s a,<;'a,in.st th e  d<!cr(;e 
o f the t r ia l C o u rt, c la im in g  t iu it  t lu j am o unt due to  ii,im. 
un d er the decree slio u ld  be increased  a, sum  o f .Ivs. 2 15. 

T h e learned  D is tric t  Ju d g e  in  ap p eal, h a v in g  ]i(‘ !d th a t 

ap p ellan ts were e n titled  to w ith d ra w  t !i(‘ aj)j)ea,l, d isisos(‘d

68 INDIAN LAW IIEPORTS_ [1939J;



o f t lie  cro ss-o L je ctio n s w liic li lie  a llo w e d , an d  in  th e  re s u lt
lie  m ade a n  o rd e r th a t th e  am o un t o rig in a lly  fo u n d  d ue dhondo

b y  th e t r ia l C o u rt sh o u ld  be in cre a se d  b y  the su m  o f E s . 215^ v.

.and he d ii’ected th e  d efen d an ts to p a y  th e  co sts o f th e  a p p e a l panpukatsg 
in c lu d in g  th e  co sts o f b o th  t ie  a p p e lla te  C o u rts, to g e th er J,

m th  tlie  co sts o f th e  rem an d  an d  th e  C o m m issio n e r’s fees.
A g a in st th a t o rd er th e  p la in t iff  com es in  re v is io n . H is
co n ten tio n  is  th a t th e  a p p e lla n ts w ere n o t e n title d  to
w ith d ra w  th e  a p p e a l e ith e r w ith  o r w ith o u t th e  J.eave o f 
th e  C o u rt; a n d  th a t th e  C o u rt w as b o u n d  to  g ra n t a decree 
in  fa v o u r o f th e  p la in t iff  h o ld in g  th a t th e  am o un t fo u n d  
due b y  the C o m m issio n e r w as the c o rre c t am o im t.

Th e q u e stio n  we h a v e  to co n sid e r is , w h e th e r it  w as 
open to th e a p p e lla n ts  to w ith d ra w  th e ir  a p p e a l e ith e r w ith  
o r w ith o u t th e  le ave  o f th e  C o u rt. I f  th e C o u rt h a d  pow er 
to  g ra n t le a ve , it  is  n o t open to us in  re v is io n  to co nsid er 
w h e th e r th e  Ju d g e  e xe rcise d  h is d iscre tio n  r ig h tly , thoug h 
I  see no reaso n  fo r d o u b tin g  th a t he d id .

T h ere is  n o  p ro v is io n  in  th e  C iv il P ro ce d u re  Code d ealh ig  
w ith  tlie  r ig h t to w ith d ra w  a n  ap p e al. U n d e r 0 . X X I I I ,
X. 1. a p la in t iff  m a y  w ith d ra w  a s u it  at a n y  tim e. B u t 
i f  he does so w ith o u t o b ta in in g  th e  p e rm issio n  o f the C o u rt 
to  file  a fre sh  s u it  u n d e r su b -r. (2), th e n  he is  p re clu d ed  
■from in s titu tin g  a fre sh  s u it  in  re sp e ct o f th e  su b je ct-m a tte r 
o f the o rig in a l s u it. T h a t ru le  does n o t in  term s ap p ty to  < 
a n  ap p eal, a n d  c le a rly  th e p ro v isio n  o f vsub-r. (2 ) as to w ith ­
d ra w a l w ith  le a ve  to file  a  fre sh  s u it  w o u ld  be in a p p h ca b le  
to  an  a p p e a l. N o r is  th e  case o f th e  a p p lic a n t im p ro ve d  
in  a n y  w a y  b}^ s. 10 7 o f the C iv il P ro ced m e  Code, w hich 
m e re ly  co nfers u p o n  an  a.ppellate C o m t pow ers an d  d u tie s 
s im ila r to th ose possessed b y  C o u rts o f o rig in a l ju iis d ic t io n  
b u t does n o t co n fe r u p o n  th e  p a rtie s  to  a n  ap p e a l a ll th e  
rig h ts  w h ic h  th e  p a rtie s  to  a su it m a y  e n jo y. T here being 
no e xp ress p ro v is io n  in  th e  Code a s to  th e  w ith d ra w a l o f 
a n  ap p eal, in  m y  o p in io n , th e  c o rie c t ru le  is  th a t the a p p e lla n t 
is  e n title d  as o f r ig h t to  w ith d ra w  h is  ap p eal, p ro v id e d
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^  th a t tlie  respondent has n o t a cqiiircjcl tin y  ii iti>rest th e re irn d o r.
Dhokdo T h a t ru le  w as la id  dow n in  Kahjan Himjh v . HahnuS^y

though it  w as th e re  h e ld  th a t an ap p eal (‘,oul<l n o t be w itli-  

Panduk'Ing d raw n if  tlie re  w ere cross-ob jectionB , B u t  th e  o b je ctio n

BmuM.c j  cro ss-o b je ctio n s is  now  rem oved b y  t lu i te rra s o f
0 . X L I ,  r . 22 (4 ). B u t, in  m y o p in io n , i f  thcj resp o n d e n t 
h as obtained, a n y  rig h ts  u n d e r th.e ap p fia l, it  is  n o t open to 

th e  a p p e lla n t to  w ith d ra w  h is ap p e a l w ith o u t p e rm issio n . 
In  th is  case, I  th in k  th a t th e in te rlo c u to ry  or<h>r m ade b y  
th e  ap p ellate  C o u rt d ire ctin g  accioiints un(hvi,' D ekkh an,

A g ric u ltu ris ts ’ R e lie f A c t d id  co n fe r ji. right- npon the
resp ond ent, an d  I  th in k  t lu it  afto r t lia t  oidcM' w as nuxde. 
it  w as no t open to  the a p p e lla n ts to w iiih d rjiw  th e ir n.ppea.i 
w ith o u t le ave . B u t, in  m y  o p in io n , ii; w as open, to tin*
C o u rt to g ra n t leave, i t  is  d iffic u lt to S(‘(‘ wh.a(i a,n aj)p olIa,t(‘
C o u rt can do, i f  the a p p e lla n t (h^sires i,o w ith.dra,w , find 
th e  C o u rt h as no ju ris d ic tio n  to ajk>vv jiiin  to  do so. It  is 
suggested th a t the p ro p er co u i’se in  su cfi a. cas<? is  to  transpose; 
the p a rtie s, m akin g  tlie  resp ond ent a p p t'lh in li, a,nd t lu ‘ 

ap p e llan t respondent, i t  m ay Ix; tJu it in  a. p ro p (y  <nise 
the C o u rt m ig lit ad o p t th a t course, bul/ ii secerns to uh  ̂
im po ssib le to h o ld  th a t the C o u rt is b oiisui to a,do{)t t lia t  
course in  e ve ry  case w h eie tlu^ appcvllaul; w itlidraA V s. H e.iv 
th e  learned Ju d g e  d id  n o t t liin k  ti.t to a<lopt t l ia .t  <;o(i.rs<*.

• T h e  respondent co u ld  h a v e  (-laim ed in  h is  cro ss-o l)je (-tio iis 
a  greater an io u n t as due; th.a.i» the a ju o n n t whi<ih Ik *, did 
cla im , b ut, in  m y o p in io n , lu*̂  wa.s not; <‘n t iiJ (‘d to in sist 
up on the ap p eal b ein g  prosecu.t(‘d. 'f’ lu*. ksu-ned Ju d ^ (‘ 

h ad  ju ris d ic tio n  to a.llow  the a p p i'a l to  be wit!)di*a,\vn iiiid  
in  so a llo w in g  w as g u ilty  o f no ii;reg uki,rity. I n m y o p ifiiu u , 

therefore,, th is  re v is io n a l ap p licatio .n  m u st l)e d ism issed  with, 
costs.

W a sso o d e w  J .  I  agi'ee.

A.fflwfUunt (li'iriris.'iiciL 
J'. G. K.

(1901) 21} AIJ.
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