
Courts below being set aside. Second A.ppcal No. 302 of 
HasakVali 1937 will be dismissed with costs. Tlie execution of the 
IsapBaioti deciee will, therefore, be barred a,ga,inst all the jiidgment- 

debtors. First Appeal No. 245 of 1935, whicli was filed to 
meet the contingency that might arise in case Appeal No. 32 , 
of 1935 filed in the District Court was thrown out on the 
ground of pecuniary jurisdiction, must be dismissed without 
any orders as to costs.

Second A p p ea l SOI a llow ed; 

Second A p p e a l 302 disw dssed,

Y. V. D.
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PRIVY COUNCIL,

'̂ *938* PESTONJI BHICAJEE, A p p e llan t v. P, H, ANDERSON, RjESi-ONniSNT.
July 27
-----■ [On Appeal from the Court of the Judicial Commissioner of Sind]

Civil Procedure Code {Aci V of 190S), s. 60 {1), prov. {7n)^Oontingent interest 
<under'a will, whether attachaUe,

A  testator by his will directed that the ineomo from three-sixteenths of hie 
property “ shall as long as C. S. Andcraon and Winifred his wife are both alive bo 
divided, two-thirds to the wife and one-third to the huBbaiid. If ono of them dies 
his or her share of the income shall belong to their four children or the survivors 
of them in equal proportions and when the remaining parent dies the capital and 
income shall belong to the children then living in equal proportions ”,

Eeld, that the interest of a child under tho will was, during the joint lives) of hia 
father and mother, a contingent interest Loth aa to income and as to corpus aiid 
was, under prov- (to) to s. 60 (1) of the Code of Civil Procedure, not liable to- 
attachment.

Ap p e a l  (No. 18 of 1938) from a judgment of the Court of 
the Judicial Commissioner in its Appellate Jurisdiction 
(February 28, 1936) which affirmed a judgment of the same 
Court in its Original Civil Juxisdiction.

* Preaent: Lord Romer, Sir Shadi Lai and Sir Georg© BanMa,



T h e  m a te ria l fa c ts  a re  sta te d  in  t lie  ju d g m e n t o f th e  
J u d ic ia l C o m m itte e. pestonji

Bhioajek

L. M. JopUng, fo r th e  a p p e lla n t. p ^

F. H. B. Errington, fo r  th e  re sp o n d e n t. ahdeeson

T h e  ju d g m e n t o f th e  J u d ic ia l C o m m itte e  w as d e liv e re d  b y

L o r d  R o m e b .  B y  h is  w ill dated D e ce m b e r 28, 1926, one 
J o h n  A le x a n d e r A n d e rso n , w ho d ie d  in  O cto b e r 1928* 
d ire cte d  th a t th e  re s id u e  o f h is  estate  sh o u ld  b e d iv id e d  in to  
s ix te e n  sh a re s a n d  he beq^ueathed th re e  o f su ch  sh a re s to  
h is  nephew  C . S. A n d e rso n  a n d  W in ifre d , h is  w ife , a n d  t h e ir  
issu e  as th e re in  m e n tio n e d . B y  a  c o d ic il d a te d  J u ly  22 ,
19 2 7, th e  te s ta to r re v o k e d  th a t b e q u e st a n d  in  lie u  th e re o f 

h e  d ire cte d  a s  fo llo w s :—

“ The income from these three-sixteenths shall as long as C. S. Anderson and 
Winifred his wife are both alive be divided, two-thirds to the wife and one-third to  
the husband. If one of them dies his or her share of the income shall belong to their 
four children or the survivors of them in equal proportions and when the remaining 
parent dies the capital and income shall belong to  the children then living in  equal 
proportions.”

T h e  re sp o n d e n t, P a t r ic k  H . A n d e rso n , is  one o f th e  fo u r 

c h ild re n  o f C . S. A n d e rso n  a n d  h is  s a id  w if e ; a n d  th e  q u e stio n  
to  b e d e te rm in e d  u p o n  t h is  a p p e a l is  w h e th e r, w h ile  b o th  
€ .  S. A n d e rso n  a n d  h is  s a id  .w ife  w ere s t ill  liv in g , th e  in te re st 
o f th e  re sp o n d e n t in  th e  in co m e  a n d  c a p it a l o f  th e  th re e - 

s ix te e n th s  sh a re s in  th e  sa id  t e s t a t o i’ s re s id u a ry  e state  w as 
lia b le  to  a tta c h m e n t' a n d  sa le  in  v ie w  o f p a ra g ra p h  (m) to  

th e  p ro v is o  to  s. 60 o f th e  C iv il P ro c e d u re  C ode, 19 08 .
T h a t se c tio n  so fa r  a s re le v a n t is  a s fo llo w s :—

“ 60. (1) The following property is liable to  attachment and sale in execution 
•of a  decree, namely, lands, houses, or other buildings, goods, money, banknotes, 
cheques, bills of exchange, hundis, promissory notes, Government; securities, bonds 
or other securities for money, debts, shares in a corporation and, tiave as hereinafter 
mentioned, a ll other saleable property, moveable or immovable belonging to the 
judgment-debtor, or over w'hich, or the profits of which, he has a disposing power 
which he may exercise for his own benefit, whether the be held in  the name 
•of the judgment-debtor or by another person in trust Jot him  or on hia "behalf;

Bom. BOMBAY SERIES 37



38 INDIAN LAW REPORTS [19391

P estoitji
Bhioajbe

«.
K H .

Abtdeeson

L ori Bomer

1938 “ Provided tliat the following particiilai'S sluall not be lia1.)le to sucIi, attacliment. 

or sale namely

“ («t) an expectancy of succession by survivorsliix> or otlicr merely contingent 
or posaible I'iglit or interest.”

T h e  cirG u m sta iice s th a t lia v e  g iv e n  ris e  to  t iie  a ;|)p e a l a re  as 

follo-w s. O n J a n iia iy  1 4 , 19 32 , th e  a})p en ,an ts in s t itu te d  in  
th e, C oiiT t o f th e  J u d ic ia l C onaniisBj'oiiet o f S in d  (D is t r ic t  

C o u rt Ju risciiG tio n .) a s u it  a g a iu st t lie  le sjio D x le Jit a n d  otlie>’s 

cla im in .g  a sum  o f B s . 1,20 ,9 00 . O n t lic  ssiin e d a y  t lie y  
a p p lie d  to  th e  sa id  C o u rt fo r a tta c lim o iit  o f (inter alia) the 
in te re st o f th e  re sp o n d e n t ir i th e  inoom o n:iid c a p it a l o f t lie  

sa id  th re e -six te e n th s sh a re s. T h is  a p p licsa tio n  w as m ad e 
u n d e r 0 . X X X V I I I ,  r . 5 o f th e sa id  C ode w h ic 'ii p ro v id e s  fo r 
c o n d itio n a l a tta c lim e n t b efore jud gm en.t o f ])ro p e rty  o f 

a d efend ant w lie re  t lie  C o u rt is  sa tisfie d  tJuxt s iic li d e fe n d a n t 
w ith  in te n t to  o b stru ct o r d e la y  th e  e x c c n tio n  o f a n y  decree 
th a t m ay be passed a g a in st h im  :— (a) is  a b o u t to  d isp o se  o f 

th e  w hole o r a n y  p a rt o f h is  p ro p e rty , o r {h) is  a b o u t to  re m o ve  
th e  w hole o r a n y  p a rt o f h is  p ro p e rty  fro m  th e  lo c a l lim it s  

o f th e  ju ris d ic t io n  o f th e  C o u rt.

T b e  a p p h ca tio n  in  d u e  co u rse  cam e b e fo re  A d d it io n a l 
J u d ic ia l C o m m issio n er A sto n . H e  w as s a tis fie d  t h a t  th e  

co n d itio n s u p o n  w h ic h  a n  a tta c ln n e n t co u ld  be m ad e  u n d e r 
th e  sa id  ru le  h ad  been fu lfille d , b u t lie  h e ld  t lia t  t lie  
resp o n d e n t’s in te re st in  th e  s a id  th ree-sixt^ cen th s sh a re s was- 
pro tected  fro m  a tta ch m e n t b y  v irt u e  o f t lie  p ro v is o  to  
s. 60 ( i)  o f th e  C ode. I t  w a s, he h e ld , a m e re ly  co n tin g e n t 
o r p o ssib le  rig h t o r in te re s t ”  w it liin  th e  m o a n in g  o f p a ra ­

g rap h  (m ) o f th e  p ro v is o . T h e  ap p  e lla n ts  thercuxpon a p p  ealed 
to  th e  sa id  C o u xt (H ig h  C o u rt J u ris d io t io n ). T h e  a p p e a l 

w as h e a rd  o n  F e b ru a ry  28, 19 36 , b y  A d d it io n a l J u d ic ia l 
C o m m issio n ers R u p c h a n d  B ila ra m a n d  D a d lb a  C* M e h ta  a n d  

w as d ism issed . F ro m  th a t  d ism issa l th e  a p p e lla n ts , h a v in g  
ob tained  th e  n e ce ssa ry  le a ve , n o w  a jjp e a l to  H j s  M a je s ty  
in  C o u n cil.



111 t h e ir  L o rd  sh ip  s’ o p in io n  t lie  d e c is io n  a p p e a le d  fro m  w a s 

p la in ly  r ig h t. T h e  in te re s t o f th e  re sp o n d e n t u n d e r th e  

c o d ic il w as, d in in g  th e  jo in t  liv e s  o f h is  fa th e r an d  m o th e r, 

u n q u e s tio n a b ly  c o n tin g e n t, b o th  a s  to  in co m e  a n d  as to  An-debsos- 

co rp u s. I t  w a s th e re fo re  e x p re ssly  p ro te c te d  fro m  a tta c h - Lord Rormr 

m e n t h y  th e  p la in  te rm s o f th e  p ro v is o  u n le ss  th e re  be g iv e n  

to  th e  w o rd s c o n tin g e n t o r p o s s ib le  rig h t o r in te re st ”  

so in e tliin g  o th e r th a n  t h e ir  u s u a l m e a n in g . V a rio u s  reaso n s 

w ere a d v a n ce d  b y  M r. J o p lin g  on. b e h a lf o f th e  a p p e lla n ts  

w h y  t h is  sh o u ld  b e  d o n e . I t  is  n o t, h e a rg u e d , a ll c o n tin ­

g en t in te re s ts  th a t a re  p ro te c te d  b u t o n ly  such in te re s ts  as are  

m e re ly  ”  c o n tin g e n t. T h e ir  L o rd s h ip s , h o w ever, a re  u n a b le  

to  d is tin g u is h  a n  in te re s t th a t is  co n tin g e n t fro m  one th a t is  

m e re ly  c o n tin g e n t. P a ip c h a n d  B ila ia m  a n d  D a d ib a  C.

M e h ta  A . J .  G. 0 . sa id  th a t it  w a s a d is t in c t io n  w ith o u t 

a  d iffe re n ce , a n d  t h e ir  L o rd s h ip s  ag ree w ith  th e m . I t  w as 

th e n  u rg e d  th a t th e  w o rd s “  or o th e r m e re ly  c o n tin g e n t o r 

p o ssib le  r ig h t  o r in te re s t ”  sh o u ld  b e  co n stru e d  as a p p ly in g  

o n ly  to  su ch  rig h ts  o r in te re s ts  as a re  ejusden generis w ith  a n  

e x p e c ta n c y  o f su cc e ssio n  b y  s u rv iv o rs h ip , i.e . w ith  a spes 
successionis. B u t  in  th e  firs t  p la c e  a  spes successionis is  

n o t in  s tric tn e s s  a r ig h t  o r in te re s t a t  a l l ; a n d  th o u g h  th e ir 

L o rd s h ip s  re a liz e  t h a t  a  spes sucoessionis m a y  n o t in a p t ly  

b e  d e scrib e d  a s a  p o ssib le  ”  r ig h t  o r in te re s t, th a t is  to  

sa y  as b e in g  so m e th in g  th a t w ill p o s s ib ly  re s u lt  in  a rig h t o r 

in te re st b e in g  a c q u ire d  (a n d  th e  W ords o r o th e r in  th e  

p re se n t case  seem  to  sug g est th a t t h is  w a s th e  v ie w  o f th e  

fra m e rs  o f th e  C ode) t h e ir  L o rd s h ip s  axe u n a b le  to  co n ce ive  

o f a n y  g en u s o f “  r ig h t  or in te re s t th a t w ill in c lu d e  th e  

sp ecies ‘^spes successionis b u t e x c lu d e  th e  sp e cie s “  c o n tin ­

g en t lig h t  o r in te re s t ” , F o r  th e  ejusden generis arg u m e n t is  

b ased  u p o n  th e  h y p o th e s is  th a t a  spes successionis ” is  n o t 

a g en u s b y  it s e lf  b u t is  a sp ecies o f som e la rg e r g en us.
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R e lia n c e  w as a lso  p la ce d  b y  th e  a p p e lla n .ts u p o n  tlse  p rin c ip le  

en u n ciated  in  “  C ra ie s S ta tu te  L a w  ”  a t p . 16 7 in  tlie se  

w o rd s :—

It has always been held tlmt general words following jiarticidar i\ords 
■will not iiiclude anything of a cliiss superior to that tc •wliitih the jiarticular words 
belong.”

T h e ir L o rd s h ip s  do n o t d e sire  to  th ro w  a n y  d o u b t u p o n  t h is  

p rin c ip le . T h e y  fa il, h o w eve r, to  see liov^ it  is  a p p lic a b le  to  
th e  p re se n t case, fo r th e y  see no ' w a y  o f d e te iin in in g  th e  

re sp e c tiv e  c la im s to  s u p e rio rity  or p re ce d e n c y  o f a spes 
successionis a n d  a co n tin g e n t in te re st, i f  v a h ic  is  to  b e th e  
c rite rio n , th e  h o p e  o f th e  o n ly  c h ild  o f a in illio n a ir e  o f 

su ccee d in g  to  h is  fa th e r’s fo rtu n e  m a y  p ro p e rly  b e ra n k e d  
b e fo re  h is  p ro sp e ct o f a tta in in g  a ve ste d  in te re s t in  a c o n tin ­
g en t le g a cy  o f £60. I f  o n  th e  o th e r h a n d  p re ce d e n ce  is  to  

b e  aw ard ed  a cco rd in g  to  th e  th e o ry  o f p ro b a b ilit ie s  h is  
ch a n ce  o f g e ttin g  so m eth in g  in  th e  fo rm e r ca se  m a y  b e 
g re a te r th a n  h is  ch a n ce  in  th e  la tte r. , I t  w o u ld  d ep end  

u p o n  the n a tu re  o f th e  co n tin g e n cy . T h e ir  L o rd s h ip s  

a re  u n a b le  to  get a n y  a ssista n ce  fro m  th e  p rin c ip le  in, 
q u estio n .

I t  w as fu rth e r urg ed  on b e h a lf o f th e  a p p e lla n ts  th a t  th e re  

ca n  b e no in te llig ib le  re a so n  fo r p ro te c tin g  co n tin g e n t in te re sts  

fro m  a ttach m en t, w hen, a s is  a d m itte d ly  th e  case , v e ste d  

in te re sts th a t a re  lia b le  to  b e d iv e ste d  get n o  su c h  p ro te c tio n . 

B u t, even assum in g  th is  to  b e tru e , it  a ffo rd s n o  ju s t ific a t io n  

fo r refu sin g  to  g iv e  effect to  th e  p la in ly  e xp re sse d  

in te n tio n  o f th e  le g isla tu re . F in a lly , th e  a p p e lla n ts  so u g h t to  

g et some su p p o rt fo r th e ir  co n te n tio n  fro m  th e  fa c t  th a t 

a co n tin g en t in te re st is  tra n sfe ra b le  a t la w , w h e re a s in  v ie w  o f 

th e  p ro v is io n s  o f s. 6 (1 ) (a ) o f th e  T ra n s fe r o f P ro p e rty  A c t, 

1882, a spes successionis is  n o t. T h is  fa c t th e y  co n te n d e d  

afford ed  a reaso n  fo r co n stru in g  th e  w o rd s o f s. 60 ( I )  {m ) o f 

th e  Code o f C iv il P ro c e d u re  a s in c lu d in g  n o th in g  b e y o n d  w h a t
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is  d e scrib e d  in  s. 6 {a) o f th e  T ra n s fe r o f P ro p e rty  A c t, v iz . :
“  t lie  ch a n ce  o f an  h e ir-a p p a re n t su cce e d in g  to  a n  e state , P estokji

th e  ch a n ce  o f  a re la t iv e  o b ta in in g  a le g a cy  o n  th e  d e a th  o f v.

a k in sm a n , o r a n y  o th e r m ere p o s s ib ility  o f a h k e  n a tu re  atoebsoh

I n  th e ir L o rd s h ip s ’ o p in io n  th is  co n te n tio n  is  w h o lly  u n te n ­
a b le .' T h e  fa c t th a t a co n tin g e n t in te re s t ca n  b e  m ad e th e  
su b je c t o f a v o lu n ta ry  tra n s fe r a ffo rd s no re a so n  w h a te v e r 

fo r su p p o sin g  th a t th e  L e g is la tm ’e m u st h a v e  in te n d e d  su ch  
a n  in te re st t o  b e m ad e th e  su b je c t o f a fo rced  sa le  in  a tta ch ­
m e n t p ro ce e d in g s. A d d itio n a l J u d ic ia l C o m m issio n e rs 
R u p c h a n d  B ila ra m  a n d  D a d ib a  C . M e h ta  in  co u rse  o f th e ir 
ju d g m e n t in  th e  p re se n t case s a id  t h i s :—

Section 6 (a) of the Transfer of Property Act and s. 60, cl. (m) of the Civil 
Procedure Code are differently ■w'orded and perhaps for very good reasons . . .

I t  appears that from the earliest times forced sales of interests in properties which 
■are not vested iu the debtors or which are indefinite have not been, countenanced.

A n d  la te r on th e y  re fe rre d  to  th e  m is c h ie f th a t w a s in te n d e d  

to  b e  ch e ck e d  b y  p re v e n tin g  a tta ch m e n t o f in d e fin ite  
rig h ts  a lth o u g h  s u c h  rig h ts  w e re  a ssig n a b le  b y  a cts o f 
p a rtie s .

W ith  th e se  o b s e rv a tio n s  th e ir  L o rd s h ip s  f in d  th e m se lve s 
in  co m p lete  ag reem ent.

I n  th e  re s u lt  t h e ir  L o rd s h ip s  a re  u n a b le  to  fi,nd a n y  good 
re a so n  fo r d e c lin in g  to  g iv e  effect to  th e  p la in  w o rd s o f 
s . 60 ( i )  (m ). T h e y  w ill bherefore h u m b ly  a d v ise  H is  M a je sty  

t h a t  th e  a p p e a l sh o u ld  be d ism issed  w ith  co sts.

S o lic ito rs  fo r th e  a p p e lla n t : M e ssrs. Hy. S. L. Polah 
S C o .

S o lic ito rs  fo r th e  re s p o n d e n t: M essrs. Rose, Johnson <&
H id  7.

c. s. s.


