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Befoi'd Mr. J u stk e  MacJclm and Mr. Justice, Sen.

HASAN VALI BACAS ani> o t h e e s  ( o r i g i n a l  D e p e n d a i^ ts ) ,  ArrELtANTS v .  193^
f t  0  9 [/^<

K A P  BAPUJI PATEL, Assignee oe the fiem  oe Messes. BRUEL & Co.
(OEIGINAL PX-AINTIEE), R eSEONDENT.*

Indian Limitation A t i  { I X  oj JQO8), Art. ISS  ̂ Proviso—Decree.—Assignmbnt—A ppli­
cation by assign&e— Order by Court—ApjMcaiion for exe.mtion filed more, than twelve
years after decree^Rcvvvor—Execution bum d.

On January 31, 1922, a decree for money Was obtained on tlie Original Side of t te  
High Court. On January 6, 19S4, tho decree-holder asssigned his tights under the 
decree to the respondent. On January 8, 1934, the assignee appUed to  the High 
Court for the recognition of his assignment. On February 5, 1934, the Court made 
an order allowing execution against all the four heirs of the judgment-debtor without 
prejudice to their contention as to  the execution of the decree being barred by the> 
law of limitation. The decree was later on transferred to the Court of the First Class 
Subordinate Judge, Broach, for execution. On April 4, 1934, the assignee filed a 
darlchast to execute the decree when a question arose as to  -vrhether the execution, of 
the decree was bawed by lim itation:—■

Held, (1) that the order of February 5, 1934, could not operate as a revivor and 
that the assignee w as not entitled to  execute the said order ;

Raja of Ramnad y. Yelmami T e m r ^  d is tin g u ish e d  ;

K cm in i Debi v, Agfiora Nath Muhherji,^^^ relied on ;

(2) that the execution of the decree was barred against all the judgment-debtors.

S e c o n d  A p p e a l s  fro m  t lie  d e c is io n  o f M . 0 . K a v e e s b w a r, 

A s s is ta n t  Ju d g e , B ro a o li, se ttin g  a sid e  a n  o rd e r m ad e b y  
p .  D . P a n d y a , F ir s t  C la s s  S u b o rd in a te  Ju d g e , B ro a c h .

P ro c e e d in g s in  e x e c u tio n .

O n  J a n u a ry  31s 19 2 2 , M e ssrs. B n ie l &  C o. o b ta in e d  o n  
t lie  O rig in a l S id e  o f t lie  H ig h  C o u rt a d ecre e  fo r R s . 4 ,2 8 3 -7 -6  
w ith  c o sts  a n d  fu t u re  in te re s t a g a in st V a li B a g a sj th e  fa th e r 
o f  a p p e lla n t F o s . 1 a n d  2 a n d  th e  h u sb a n d  o f a p p e lla n t

Cross Appeals Nos. 301 and 302 of 1037.

(1920) L. R. 48 I, A. 45, s . o. 23 Bom. L. B . 701,
® (1909) 11 Gal. L. J. 9L „



9̂38 3 Second A p p e a l N o . oOl, and  o f th e  re sp o n d e n t in

HasI J va h  Second A p p e a l N o. 302. O n  A u g u s t 14, 1 9 2 3 , -oosts w ere 

isAP Bapoti ta xe d .

O n J a n u a ry  6 , 19 34 , M e ssrs. B ru e l &  C o. a ssig n e d  t iie  

decree to  Is a p  B a p ii P a te l (re sp o n d e n t in  S cco n d  A p p e a l 

N o . 30 1 a n d  a p p e lla n t in  S econd  A jrp e a l N o . /̂ 02).

O n Ja n u a x y  8, 19 34 , t lie  assignee', a p p lie d  to  t lie  H ig li 

C o u rt fo r t lie  e x e cu tio n  o f t lie  decree a n d  o n  n o tic e s  b ein g  

issu e d  u n d e r 0 . X X I ,  i .  16 o f t lie  C iv il P ro ce d a re . Code, 
th e  ru le  w as m ade a b so lu te  a g a in st t lic  a ss ig n o r.

O n  J a n u a ry  26, 19 34, n o tic e  w as m ad e absolutes a g a in st 

tK e fo u r h e irs  a n d  le g a l re p re se n ta tiv e s o f th e  d eceased  
ju d g m e n t-d e b to r, th e  o rd e r b e in g 'th a t t lie  a ssig n e e  sh o u ld  

e xe cu te  th e decree a g a in st th e  a p p e lla n ts  in  S econd A p p e a l 

N o . 30 1. O n J a n u a ry  29, 19 34, th e  o rd e r o f J a n u a ry  26 

w as v a ca te d  and on J a n u a ry  30 , an. a .n io n d n ie n t w a s 

m ade.

O n F e b ru a ry  5, 19 34, n o tice  w as in.ad(3 a b s o lu te  a g a in s t 

a ll th e  opponents and  a fin a l ord er w as m ad e s iis itiiig  “  th a t 
th e - assignee do e xe cu te  the. sa id  d ecree a g a in s t th e  

resp o n d en ts N o s. 2 , 3 , 4  an d  5 ”  w ith  a |> ro v iso  th a t th e  
Older w as w ith o u t p re ju d ic e  to  th e  co n te n tio n  o f th e  

resp o n d e n ts th a t th e  e xe cu tio n  o f th e  d e cre e  w as b a rre d  
b y  th e  law  o f lim ita tio n , ■

T h e re a fte r th e  decree w as tra n sm itte d  to  th e  C o u rt o f 

th e  F irst} C la ss S u b o rd in a te  Ju d g e , B ro a c h , fo r e x e c u tio n  
a n d  o n  A p r il 4, 19 34 , th e  assig nee file d  darkJuM N o . I 7f) 

o f 1934 fo i th e  e xe cu tio n  o f th e  d ecree.

T h e  e xe cu tin g  C o u rt ra ise d  severs.1 issu e s  o f w h ic h  issu e  
N o . 1 w as as fo llo w s :—

“ Whether tlie exeoxitdon. of tlio decree ia tiniC'barred againkst tlie ilefimdante Nos. 2 , 
3 , 4 a n d 5 ? ”
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T ie  le a rn e d  S u b o rd in a te  Ju d g e  L e ld  tlx a t t lie  darhhast 
w a s n o t tim e -b a rre d , o b se rv in g  as fo llo w s :—

“ I t  is common grouud that the point is covered t y  Art. 183 of the Indian Limita­
tion Act. That Art. 183 fixes the period of limitation aa 12 years from (1) the date of 
the decree or (2) from the date on which it  is revived. The present darkhast is 
adm ittedly filed more than 12 years after the date of the decree.

“ I t  is urged, however, that there was a revivor. The Assignee had applied to  
the High Court of Bombay on Janiiary 8, 1934, to  have his name brought in as the 
judginent-creditor and to  be allowed to proceed with execution as the assignee. 
The High Court granted his application on Janiiary 26, 1934, and recognised the 
assignment in his favour and allowed him to proceed with the decree. (See certified 
copy, exhibit 2.) Then again it  vacated the order on January 29, 1934, and finally 
reaffirmed it on ITebTuary 6, 1934. I t  is urged that this operates as a revivor.

Now, the latest case on the point cited before mo is I. L. R. 52 Mad, 590. The 
relevant remarks are at p. 600 :— ‘ The matter is concluded . . .  by the 
pronouncement of the Privy Council in 48 I. A. 45 Which appears to me to be a direct 
authority for the proposition that when a Court has recognised the assignment of 
a decree and passed an order allowing the assignee to  execute it, that gives a fresh 
starting point of limitation and that it  is not open to the judgment-debtor to  
contend that it  did not act as a revivor I t  would, therefore, appear that the 
order of the High Court recognizing the assignment in  favour of the Assignee would 
operate as a revivor and give a fresh starting point of limitation to  the Assignee.

I, therefore, hold on issue N o. 1 that the darkhast is in time.'”

O n  a jjp e a l, th e  le a rn e d  A s sis ta n t Ju d g e  lie ld  th a t  th e  
e x e cu tio n  o f th e  d e cre e  w a s b a rre d  b y  lim ita t io n  a g a in st 
th e  re sp o n d e n t in  S eco nd  A p p e a l N o . 30 2  a n d  he a c c o id in g ly  
m ade an  o rd e r s ta tin g  th a t  tb e  e x e c u tio n  o f th e  d ecree w as 
b a rie d  a g a in s t h e r, b u t he h e ld  th a t it  w a s in  tim e  a g a in st 
th e  o th e r th re e  p e rso n s (a p p e lla n ts  in  S econd A p p e a l N o . 3 0 1 ), 

i n  th e  o o u ise  o f th e  ju d g m e n t th e  le a rn e d  Ju d g e  o b served  
as fo llo w s :—

“  The respondent seems to be on a stronger ground in respect of the order 
of 2Gth January 1934. This order is however passed against appellants Nos, 1, 3 
and 4 and not against No. 3. An order against one cannot operate against all, wide 
A. I, B . ISJIO Mad. 1038. Por Article 183, the order would operate only aguinst 
those against whom i t  is passed. I  therefore hold that the esecntion is barred 
against the present appellant No. 3, Notices were served on all before the date of 
this order. There is no reser\^ation of any point in this order. I t  is an absolute 
order. No defect or flaw has been shown by the appellants in  respect of this ordê "-

H asan Va m
V.

ISAP Bapoti
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 ̂ Decree was in time oa the date of this order. An a,s.signea has to bo recogniaed by
,B asI ^ a u  the Court which passed the decree,. Tins order bo recogniBcd tlio Assignee.

■ ».  ̂ ^as however vacated by the Judge pasaing tho Kanic, 3 days after,
I s a p Bapuji  ̂ January 1934. The appellaiits contend tliat I,ho parties will be

p iu m e d  to be relegated to their former poaition aad will have to rcfutKi or return 
the advantage gained, on the vacating of the order. I t  ia true that if this now order 
of 29th January 1934 is valid and with iurisdietiori, the right accnwd thereby to the 
r e s p o n d e n t ,  viz., the revival of the decree or the frcBh start for limitation would go 
away. Now, a valid judicial order can be vac.'ited by a |jroperly constituted 
Appellate Coiirt under the Civil Procedure Code, or by the .“?amc Court if it  is found 
to  bo bad on the ground of fraud, misropresontation or the lilvC. I t  is not apparent 
from the order, exhibit 2, that tho order of 2oth January 1934 wa.‘3 vacated because 
of fraud or tho like. I t  does not appear to have been vacated on those grounds which 
give  the Court jurisdiction to do so. On the contrary, exhibit 2 stat<»K that the notice 
w a s  c a l l e d  o n  for argument on 29th January 19.34 against tho present appellant 
No. 3, that the appellants Nos. 1, 2 and 4 had objected to some <lefect in the 
application for recognising the assignment, that leave was granted to the Asfdgncc to 
amend hia application and that the onlcr of 2Sth January 1934 was vacated for tho 
purpose of pasaing an order against all the present appi^llants txf{,er the amendment 
of the Assignee’s application. Am.cniment was made on .Kjth Januaiy 1U.?4 and the 
order waa passed against all the present appellants on the next fixed date, if .., on 
5th  February 1934. The procedure in the oaao of fraud, etc., would h a \o  been 
otherwise or quite different. Tho order of 29th January thus appoara to bo 
redundant, invalid and without jurisdiction. I t  cannot therefore ailect tho revivor 

and the fresh start of limitation.

H a s a n ,  A sm a l a n d  B a i H iir i  file d  S econd  A p p e a l N o . 3 0 1 .

Is a p  B a p iiji file d  S eco n d  A p p e a l N o , 30 2 .

Second Appeal No. 301 of 1937.

O'Gorman, w it li «/. G. Mocly, fo r t lie  a p [)e lla n ts,

E , G, Coyajee, w ith  P . A. Dhruva, fo r t lie  re sp o n d e n t.

Semnd Appeal No. 302 of 1937.

E . G, Goyajee, w it li P. A , D hnm ,  for t h e  a p p e lla n t.

O^Gomm, w ith  J, G. Mody, fo r th e  re sp o n d e n t.

S e n  J .  T h ese a p p e a ls a rise  o u t o f p ro cjce d in g s in  th e  
e x e cu tio n  o f a  d ecree in  s d t  N o , 4696 ot 1921 in  th e  H ig h  

C o u rt in. it s  o rig in a l ju ris d ic t io n , th e  p la in t if f  I w in g  o b ta in e d



193Sa  d ecree fo r  o v e r B s . 4 ,0 0 0  a g a in st one V a li B a g a s. T h e  
d e c re e -lio ld e i assig n ed  t b is  decree on J a n u a ry  6 , 19 34 , to  o n e Hasan Vam 

Is a p  B a p u ji P a te l, th e  resp o n d e n t in  S econd  A p p e a l N o. 30 1 I sap Bapiot 

o f 19 37 a n d  th e  a p p e lla n t in  th e  o th e r second a p p e a l. O n  
J a n u a r y  8 , 19 34 , th e  a ssig n e e  a p p lie d  to  th e  H ig h  C o u rt fo r  
re c o g n itio n  o f h is  a ssig n m e n t. ISTotices w ere issu e d  to  th e  
d e cre e -h o ld e r a s ’w e ll a s to  th e  fo u r h e irs  a n d  le g a l re p re se n ­
ta tiv e s  o f th e  o rig in a l ju d g m e n t-d e b to r, w ho h a d  d ie d  in  th e  
m e a n w liile . O n J a n u a r y  19 , 19 3 4 , th re e  o u t o f th e  fo u r 
ju d g m e n t-d e h to rs  a sk e d  fo r a n  a d jo u rn m e n t o f th e  p ro ceed ­
in g s  an d  th e  o rd e r o f th e  C o u rt w a s t h a t  th e  n o tice  w as m ade 
a b so lu te  as a g a in st th e  p la in t if f  (th e  a ssig n o r). O n J a n u a ry  
26, 19 34 , th e  C o u rt p a sse d  an  o rd e r t h a t  th e  assig n ee  sL o u ld  
e xe cu te  th e  d ecree a g a in st th re e  o u t o f th e  fo u r ju d g m e n t- 
d e b to rS j (N o s. 1, ?• a n d  4 ),these th re e  b ein g  th e  a p p e lla n ts  in  
,S eco nd  A p p e a l N o . 3 0 1 . T h e re a fte r, a p p a re n tly  on a n  
a p p h c a tio n  b y  th e  assig n ee , he w a s a llo w e d  to  am end h is  
a p p lic a tio n  a n d  o n  J a n u a ry  29, 19 34 , th e  C o u rt p assed  a n  
o rd e r v a c a tin g  it s  o w n o rd e r d a te d  J a n u a ry  26 , 19 34 . O n  
F e b ru a ry  5 , 19 34 , th e  C o u rt m ade it s  n o tic e  o f J a n u a ry  8 ,
1 9 34 , a b so lu te  a g a in st a ll th e  fo u r h e irs  o f th e  o rig in a l ju d g - 
m e n t-d e b to r. T h e  d a te  o f t h is  o rd e r w a s m o re  th a n  tw e lv e  
y e a rs  a fte r th e  d a te  o f th e  d ecree. T h e  d ecree w as th e n  

tra n s fe rre d  to  th e  C o u rt o f th e  F ir s t  C la ss  S u b o rd in a te  Ju d g e ,
B ro a c h , a n d  o n  A p r il 4 , 19 34 , a  d a ik h a s t  w a s file d  b y  th e  
a ssig n ee  o f  th e  d ecre e  fo r e x e cu tio n . T h e  C o u rt, fo llo w in g  
Palaniappa Chetiiar v . Yalliammai Achi^^  ̂ tre a te d  th e  

x e co g n itio n  b y  th e  H ig h  C o u rt o f th e  a ssig n m e n t a s a re v iv o r  
•w ithin th e  m e a n in g  o f a rt . 183 o f th e  fir s t  sch e d u le  to  th e  

In d ia n  L im it a t io n  A c t  a n d  h e ld  th a t th e  d a rk h a st w as in  
tim e . A ll th e  fo u r ju d g m e n t-d e b to rs a p p e a le d  a g a in st t h is  
o rd e r to  th e  D is t r ic t  C o u rt a n d  co n ten d e d  th a t th e  e x e cu tio n  
w a s b a rre d  b y  lim it a t io n . T h e  A s s is ta n t Ju d g e  w ho 

he.ard th e  a p p e a l h e ld  th a t th e  o rd e r o f F e b ru a ry  5, 19 34 , 
d id  n o t c o n s titu te  a v a lid  r e v iv o r  a s th e  q u e stio n  o f

(1928) 52 Mad. 590.

Bom. BOMBAY SERIES SI



1938 lim ita tio n  lia d  n o t b ee n  d ecid e d  b y  t h a t  o rd e r. H e

Hasa^ au f iir t lie r  h e ld  th a t t lie  o rd e r o f J a n iia r y  2 9 , 19 34 , wa.s

IsapBapwx in v a lid  an d  w ith o u t ju r is d ic t io n , a s th e  C o u rt, in  h is
8 ^  o p in io n , had  no rig h t to  v a c a te  it s  o w n  o rd e r, th e re

h a v in g  been n o  fra u d  o r m isre p re se n ta tio n  o r a n y  o th e r 

such gro und  a ffe c tin g  th e  o rd e r o f J a n u a ry  26 , H e , th e re ­
fo re , treate d  th e  o rd e r o f J a n u a ry  2 0 ,1 9 3 4 , a s o p e ra tiv e  a n d  
a llo w e d  th e  d a rk h a s t to  p ro ceed  a g a in st o n ly  ju d g m e n t- 
d e b to rs N o s. 1 , 2 a n d  4. A g a in st t h is  o rd e r S eco n d  A p p e a l 

N o . 30 1 o f 1 9 3 7 h a s b een file d  on th e  p le a  t h a t  e x e c u tio n  is  
b a rre d  b y  lim ita t io n  a g a in st a ll th e  ju d g m e n t-d e b to rs  and 
S eco n d  A p p e a l N o . 30 2  h a s  been file d  o n  th e  p le a  th a t 

e x e c u tio n  is  n o t b a rre d  eve n  a g a in s t ju d g m e n t-d e b to r 

N o . 3 .

T h e re  is  no d isp u te  th a t th e  case is  g o ve rn e d  b y  a r t . 18 3 

o f th e  first sch e d u le  to  th e  In d ia n  L im it a t io n  A c t. T h e  
d a rld ia s t w as a d m itte d ly  file d  m ore th a n  tw e lv e  y e a rs  

a fte r th e  d a te  o f th e  decree, an d  th e re fo re  th e  m .ain 
q u e stio n  th a t  a rise s is  w h e th e r it  w as .saved b y  th e  

p ro v iso  to  th e  said  a rt ic le  as to  re v iv o r. In  th e  o rd e r 
o f F e b ru a ry  5, 19 34 , w h ic h  g iv e s  th e  h is t o ry  o f th e  
p ro ce ed in g s, we fin d  th a t  a fte r J a n u a ry  2 5, 19 34 , th e  

assignee w an te d  to  am en d  h is  a p p lic a tio n , a n d  th a t th e  
C o u rt, a fte r h e a rin g  th e  a d v o ca te s on b o th  sid e s, a llo w e d  
th e  am endm ent a n d  v a ca te d  it s  ow n o rd e r o f J a n u a ry  2(>. 

I t s  o b ject, a p p a re n tly , w as th a t th e re  sh o u ld  b e a n  o rd e r 

a g a in st a ll th e  fo u r ju d g m e n t-d e b to rs. O n  b e h a lf o f th e  
ju d g m e n t-d e b to rs it  h a s been arg u e d  th a t it  w as p e rfe c tly  

co m petent fo r th e  C o u rt to  v a c a te  it s  ow n o rd e r as th e  
p ro v isio n s  o f s. 161 o f th e  C iv il P ro c e d u re  C o d e a re  w id e 
enough to  a llo w  t h is  b ein g  done, and  re lia n c e  h a s  a lso  been 
p la ce d  on Yusuf  v . Ahdullabhoy Lalji.'^  ̂ I n  th a t case it  w as 
h e ld  th a t a n  in te rlo c u to ry  o rd e r w h ich  w as m ad e in  ch a m b e rs 

co u ld  be re vie w e d  b y  th e  C o u rt, u n d e r s. 1x51 o f th e

(1929) 56 Bom. 368.
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C iv il P ro c e d u re  C ode, i f  t lie  ends o f ju s t ic e  req_uiied it , e ve n  i-ss  
th-o ug li th e  a p p lic a tio n  fo r su ch  a p u rp o se  d id  n o t e x p re s s ly  H asan va u  

f a ll w itM n  th e  la n g u a g e  o f 0 . X L V I I  o f th e  C od e. I t  I sap Bapuji 
seem s to  u s th a t th e  C o u rt fe lt  th a t it  w as n e ce ssa ry  in  th e  

in te re s t o f ju s t ic e  to  v a c a te  th e  o id e r  it  h a d  p a sse d  o n  
J a n u a iy  20 , 19 34 , in  v ie w  o f th e  fa c t  th a t it s  p re v io u s  o rd e r 
d id  n o t e n a b le  th e  assig n ee  o f th e  d ecree to  proceed, a g a in st 
a l l  th e  ju d g m e n t-d e b to rs. T h e  fin a l o rd e r p a sse d  o n  ,
F e b ru a ry  5 , 19 34 , n o w  sta n d s, th e re  h a v in g  b een n o  a p p e a l 
a g a in st e ith e r th e  o rd e r o f J a n u a iy  29, 19 34 , o r th a t o f 
F e b ru a ry  5 , 19 34 , a n d  th e  fu rth e r fa c t  to  be no^fciced is  th a t 
t h is  o rd e r w a s p a sse d  a t th e  in sta n c e  o f th e  a ssig n e e  h im se lf.
W e  are , th e re fo re , n o t sa tisfie d  th a t th e  o rd e r o f F e b ru a ry  6 
w as a n  im p ro p e r o rd e r a n d , in  o n r o p in io n , th e  le arn e d  
A s s is ta n t Ju d g e  w a s w ro n g  in  re g a rd in g  th e  o rd e r o f 
J a n u a ry  29 as re d u n d a n t, in v a lid  an d  w ith o u t ju r is d ic ­
t io n  ”  and  in  h o ld in g  th a t  th e  a ssig n e e  co u ld  r e ly  o n  th e  
o rd e r o f J a n u a r y  26.

M r. C o y a je e  o n  b e h a lf o f th e  assig n e e  h a s co n te n d e d  th a t 
in  a n y  case th e  o rd e r o f  F e b ru a rj- 5, 1 9 3 4 , o p e ra te s a s 
a  re v iv o r  a n d  th a t  th e  assig n ee  is  e n title d  to  e xe cu te  th e  
sa id  o rd e r. H e  re lie s  o n  Raja of Ramnad v . Velusami Tevar^^ 
a n d  Palaniappa Chettiar v . ValUammai Achi,^^  ̂ I n  th e  fir s t  

o f these case s th e  C o u rt reco g n ised  a n  a ssig n m e n t o f a d ecree 
a n d  a llo w e d  th e  assig n ee  to  e xe cu te  it .  T h e ir  L o rd s h ip s  o f 
th e  P riv j^  C o u n c il o b se rv e d  in  th a t case t h a t  th a t  o rd e r w as 
a  -p o sitiv e  o rd e r th a t  th e  assig n ee  sh o u ld  b e a llo w e d  to  

e xe cu te  th e  d ecre e  a n d  th a t  a s no re fe re n ce  to  lim ita t io n  w as 
m a d e  th e re in  th e re  w a s a  re v iv o r, irre s p e c tiv e  o f w h e th e r 
a  p le a  o f lim it a t io n  w o u ld  h a v e  succeed ed  in  th a t case.
O n  th is  la tte r  p o in t, h o w e v e i, th e  p re se n t case  ca n n o t 
b e  sa id  to  b e  a n a lo g o u s to  th a t ca se , a s th e  C o u rt, a fte r it  
h a d  d e cid e d  th a t th e  n o tic e  o f J a n u a ry  8 sh o u ld  b e m ad e 

a b so lu te  a g a in s t a ll th e  fo u r ju d g m e n t-d e b to rs , added

(1920) L. R. 48 I. A. 45, S.O. 23 Bom. L. R . 701.
® (1928) 62 Mad. 690,
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fu i-tlie r, “  I  do fu rt lie r  o rd e r th a t t l i is  o xd e r is  w it lio u t  
Hasan v a li p re ju d ic e  to  t lje  G o n te iitio iis  o f re s p o n d e n ts  N o s. 2, 3, 4. 
Is a p b W i an d  5 (i.e ., tJie  fo u r jiid g m e n t-d e b to rs ), t lu it  t lie  e x e ca - 

o f th e  d ecree is  b a rre d  b y  th e  la w  o f li;n iit,‘it io n .’ ’ T lie  

C o u rt, th-erefore, d id  n o t d e te rm in e  th e  q u e s tio n  w h e th e r 
e xe cu tio n  w as b a rre d  b y  lim ita tio n , a n d  it s  o rd e r c a n n o t be 

sa id  to  be a  p o s itiv e  o rd e r th a t th e  assig n e e  s h o u ld  be allo w ed  

to  e xe cu te  t lie  d ecree. T lie  case o f Pfdamappa Cheitiar v . 
Ycblliammai Achî ^̂  fo llo w s Raja of Ramnad y. Velusami 
Temr^^ a n d  c a rrie s  th e  m a tte r no fu rth e r.

M r. O ’G o rin a n  on b e h a lf o f th e  jtid g m e n t-d e b to rs h a s re lie d  
o n  CJiutterput Singh v . Sait Sumari fo r  th e  v ie w  ta k e n

b y  th e  le arn e d  A s s is ta n t Ju d g e  th a t th e  o rd e r o f th e  C ou xt 

b e in g  q u a lifie d  in  th e  m a n n e r d e scrib e d  a b o v e  it  c o u ld  no t 
o p e rate  as a re v iv o r. A t p . 920 o f t h is  case S a n d e rso n  C . J .  

re fe rre d  to  a n  e a rlie r ca se , Kamini Behi v . Agliore 'Nath, 
in  w M ch  th e  te st o f w h a t c o n s titu te s  a  re v iv o r  

w ith in  th e  m e a n in g  o f a rt. 18 3 h a d  been la id  d o w n  b y  
M oo kerjee J .  in  th e  fo llo w in g  w o rd s (p . 9 3 ) : —

“ The essence of the taatter is that to coiiKtitnto are-vivor of tho tUic.ree, tlioro 
must be, expressly or by implication, a <l(;tcrmination. ihait tliti (hfcrco if! fit,ill capablo 
of execution, and the dceree-lvolder ia entitled to enforce it,,”

W e  th in k  th a t th is  v ie w  m u st be a cce p te d  n n d  t h a t  in  “v ie w

o f th e  q u a lific a tio n  as to  lim ita tio n  o f th e  o rd e r o f F e b ru a ry
5 ,1 9 3 4 , th e  le arn e d  A s sis ta n t Ju d g e  w as r ig h t  in  h o ld in g  th a t 

th e  order o f F e b ru a ry  5, 19 34 , co u ld  n o t o p e ra te  as 
a  re v iv o r.

I t  is  fu rth e r contended b y  M r. C o y a je e  th a t i f  n o t th e  o rd e r 

o f  F e b ru a ry  5, 19 34 , t lie  o rd e r p assed  o n  J a n u a r y  19 , 19 34  
m u st be ta k e n  to  o p e ra te  as a re 'v iv o r. T h a t o rd e r m e re ly  

m ade th e  n o tice  o f J a n u a ry  8 a b so lu te  a g a in st th e  a ssig n o r. 

W e  do n o t t b in k  th a t t h is  ca n  b e  in te rp re te d  a s m e a n in g  t h a t

(1928) 52 Mad. 690.
(1920) L. K. 48 I. A, 45, S. 0. 23 Bom. E . 701.

*«> (1916) 43 Cal 903, 3?. B.
«« (1909) 11 Cal. L. J. 91.
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1938th e  d ecree w a s d e te rm in e d  to  b e  ca p a b le  o f  e x e c u tio n  a g a in st 
t h e  ju d g m e n t-d e b to rs. A ll  th a t t h is  o rd e r m e an s is  t h a t  th e  Hasak Vam 

o rig in a l d e c re e -h o ld e r w as no lo n g e r e n tit le d  to  e x e cu te  th e  I sap Bapuji 

decree. T h e  q u e stio n  o f lim it a t io n  c e rta in ly  b ecam e 
im p o rta n t a fte r J a n n a ry  3 1 ,1 9 3 4 , i.e ., tw e lv e  y e a rs  a fte r th e  
d a te  o f th e  decree, a n d  it  ca n n o t b e  sa id  th a t it  w as p o ssib le  
a fte r th a t  d a te  to  d e te rm in e  th a t th e  decree s t ill  re m a in e d  
e xe cu ta b le  w ith o u t g o in g  in to  th e  q u e stio n  o f lim ita tio n .

T h e  t h ir d  p o in t  so u g h t to  b e  m a d e  b y  M x. C o y a je e  w as 
t h a t  th e  o rd e r o f F e b ru a ry  5, 19 34 , m u st b e h e ld  to  re la te  
b a c k  to  th e  d a te  o f th e  a p p lic a tio n . W e  do n o t t h in k  th a t 

t h is  q u e stio n  is  no w  o f a n y  co n seq uen ce in  v ie w  o f o u r 
c o n c lu sio n  t h a t  th e  fin a l o rd e r o f F e b ru a ry  5, 19 34, does 
n o t o p e rate  a s a re v iv o r. In  s u p p o rt o f th e  p ro p o s itio n  in  
q u e stio n , b e sid e s, M r. C o y a je e  ca n  o n ly  r e ly  u p o n  Vmhajpaiya 
V. Nazerally Tyabally,'^^ w h ic i, in  o u r o p in io n , is  n o t 

a p p lic a b le  to  th e  fa c ts  o f t h is  case.

F in a lly , it  h a s been u rg e d  o n  b e h a lf o f th e  assig n e e  th a t 
o n  th e  C o u rt’ s m a k in g  it s  n o tice  a b so lu te  a g a in s t th re e  o f 
th e  ju d g m e n t-d e b to rs  o n  J a n u a ry  26 , 19 34 , lim ita t io n  m u st 
b e h e ld  to  h a v e  co m m enced  to  ru n  im m e d ia te ly , a n d  th a t 

e ve n  i f  th a t o rd e r w as v a ca te d  la t e r  o n , th e  ru n n in g  o f lim it a ­
t io n  co u ld  n o t b e s to p p e d ; a n d  t h a t  it  ca n  th u s  be h eld  
th a t  th e  re v iv o r  c re a te d  o n  J a n u a ry  26  re m a in e d  o p e ra tiv e  
■at th e  d a te  o f th e  D a rk h a s t. W e  d o  n o t, h o w e v e r, t h in k  

t h a t  th e re  is  a n y  su b sta n c e  in  th is  lin e  o f a rg u m e n t, a s  w e 
m u st h o ld  t h a t  th e  v a c a tin g  o f th e  o rd e r o f J a n u a ry  26 
p u t  a n  end  to  th e  ru n n in g  o f lim it a t io n  w h ic h  ow ed it s  
co m m encem ent to  su c h  o rd e r. T o  h o ld  o th e rw ise  w o u ld  
o b v io u sly  le a d  to  a n o m a lo u s re s u lts .

I n  th e  re s u lt, th e re fo re , th e  a p p e lla n ts  in  S econd  A p p e a l 
N o . 30 1 o f 1 9 3 7  a n d  th e  re sp o n d e n t in  S econd  A p p e a l N'o. 30 2  

o f  1 9 3 7 m u st succeed . T h e  firs t  o f th e se  a p p e a ls w ill, th e re ­

fo re , b e  a llo w e d  w ith  co sts th ro u g h o u t, o rd e rs o f b o th  th e

® (1923) 47 Bom. 764.
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Courts below being set aside. Second A.ppcal No. 302 of 
HasakVali 1937 will be dismissed with costs. Tlie execution of the 
IsapBaioti deciee will, therefore, be barred a,ga,inst all the jiidgment- 

debtors. First Appeal No. 245 of 1935, whicli was filed to 
meet the contingency that might arise in case Appeal No. 32 , 
of 1935 filed in the District Court was thrown out on the 
ground of pecuniary jurisdiction, must be dismissed without 
any orders as to costs.

Second A p p ea l SOI a llow ed; 

Second A p p e a l 302 disw dssed,

Y. V. D.
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PRIVY COUNCIL,

'̂ *938* PESTONJI BHICAJEE, A p p e llan t v. P, H, ANDERSON, RjESi-ONniSNT.
July 27
-----■ [On Appeal from the Court of the Judicial Commissioner of Sind]

Civil Procedure Code {Aci V of 190S), s. 60 {1), prov. {7n)^Oontingent interest 
<under'a will, whether attachaUe,

A  testator by his will directed that the ineomo from three-sixteenths of hie 
property “ shall as long as C. S. Andcraon and Winifred his wife are both alive bo 
divided, two-thirds to the wife and one-third to the huBbaiid. If ono of them dies 
his or her share of the income shall belong to their four children or the survivors 
of them in equal proportions and when the remaining parent dies the capital and 
income shall belong to the children then living in equal proportions ”,

Eeld, that the interest of a child under tho will was, during the joint lives) of hia 
father and mother, a contingent interest Loth aa to income and as to corpus aiid 
was, under prov- (to) to s. 60 (1) of the Code of Civil Procedure, not liable to- 
attachment.

Ap p e a l  (No. 18 of 1938) from a judgment of the Court of 
the Judicial Commissioner in its Appellate Jurisdiction 
(February 28, 1936) which affirmed a judgment of the same 
Court in its Original Civil Juxisdiction.

* Preaent: Lord Romer, Sir Shadi Lai and Sir Georg© BanMa,


