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10 thought that there were two wounds.  But T think the view
mwrsmor  of the Civil Surgeon, who made a more exhaustive
R vas examination, though tweni-four hours after the offence, i
Bequmont J. 0. 10 be preferred. A wound of thas nature might very easily
have caused the death of the complainant. He was kept
in the Civil Hospital for treatment for three weeks.
We think that three years’ rigorous aprisonmeit is oo
light a sen tence, and we thetefore enhance the sentence to
five years’ rigorous imprisonment.

den J. Tagree.
Sentence enhanced,

Y. V. D.
PRIVY CQUNCIL.
5. BASANGOUDA SIDANGOUDA PATIL, Primtoxzr v YELLAPPAGOUDY
1540 SHANKARGOUDA PATIL, RusroNnENT.
January 25
S [From the High Court of Judicature at Bombay]

Privy Council—Practice—Special leave to eppeal in forma pauperis—Minor—Nem
friend possessed of sufficient property to deposit seourity for costs.

On the petition ofa minor by his next {iend for special leave to appeal in forme
pawperis to His Majesty in Couneil na case i which the High Court had, on appesl
to it, diffeved from the Subordinate Judge and granted leave to appeal to His Majesty
in Couneil in the ordinary form, it was found aftorenquiry thut the minor wasa pauper
and that the nexs fiend wag a proper person to actas such antd wos possessed of
property of the value of Bs. 5,850 and that theve was no other person willing to actas
such,

Leave to appeal was granted, but on the ovdinary terms as to depesit of security
for costs.

P. V. Subba Row, for the petitioner.
J. M. Pankh, for the respondent.
Solicitor for the petitioner : My, Harold Shephard.
Solicitors for the respondents : Messrs. Hy. S. L. Poluk
& Co.
. 8. 8.

# Pregent: Viscount Maugham, Lord Porter and Sir George Rankin,
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Before Mr. Justice Kania.

VAZIRBHAI SULTANBHAI TAMBOLI (oricIiNAL PLAINTIFF), APPELLANT
v. GADMAL NATHMAL MARWADI (0R1GINAL DEFENDANT), RESPONDENT.®

Indign Limitation det (IX of 1908), Sch. 1, dArt. 106—Parinership—Dissolution—
Suit for accounts—Business of partnership stopped—No evidence of tniention tfo
terminate  legal relation  of partnership—Suit moi  barred by lindiation—Legal
inference from proved or admitted facts—Second appeal.

The plaintitf filed a suit for taking accounts of partnership business. In Janvary
1933 the plaintiff gave a notice of demand for accounts, The suit was filed in
Decetnber 1933. Both the lower Courts held that no business was done by the
partuership shop after 19245 that only certain suits and execution applications were
filed by the defendant for vecovering amounts due to the shop. The suit was,
therefore, held harred under Axt. 106 of the Indian Limitation Act, 1908. On sccond
appeal to the High Cowrt, it was found that the proved or admitted facts were ag
follows : (1) that there wasnofresh business done after Qctober 1924 ; (2) that the
shop which was rented by the partnership was closed and the lease surrendered to.
the landlord about the same time; (3) that the financial position of the firm was.
difficult and the plaintiff was disinclined to work and to attend to the business..

Held, that on these facts, the only legal inference that could be drawn was that
although there was evidence indicating clearly that the business of the partnership
had stopped in October 1924, there was no evidence of dissolution or intention on the
part of either party to terminate the legal relation of partnership; that followed only
when the plaintiff gave notice to.render accounts in January 1933. The suit was,
therefore, not barred under Art. 106 of the Indian Limitation Act, 1908.

Sathapps v. Subrahmanyan®™ and  Joeopoody Sarayye v. Lakshmuenaswarsy,™
relied om. )

Wali Mohammad v. Mohammad Baksh,®teferred to.

Secoxp APPEAL against the decision of I. C. Munsif,

Assistant Judge at Nasik, confirming the decree passed by

R. A. Karandikar, Subordinate Judge at Nasik.

Suit for partnership accounts.

The plaintiff alleged that in October 1913, four persons,
Sulian (plaintifi’s father), Shekh Janmahomed, Triumbak

*Second Appeal No. 310 of 1038,

W 19271 AL L R. P CL70. @ (1913) 36 Mad- 185,
@ (1924) 82 Bom. L. R. 380, 8. ¢, L. R. 57 I. A. 86, 5, o 11 Lah: 199, 2. ¢.
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and Gadmal (defendant) entered into a trading partnershi
for doing business in purchasing and selling cloth ay
Manmad ; that Janmahomed left the partnership in 1921
and Trinmbak in 1922 ; that plaintiff and defendant carried
on business 4ill October 1924 when the shop was closed
altogether ; that it was then orally agreed between the
plaintifi and defendant that the latter should sell all the
closh and recover outstandings and after this was completed
an account of the parinership was to be made and the
profits were to be divided.

The defendant contended wnter alic that the partnership
was dissolved in the year 1924 that there was mno oral
agreement as alleged by the plaintift; and that the suit was
barred under Arn. 106 of the Indian Limitation Act.

The Subordinate Judge held that the oral agreement set
up in the plaint was proved. He, however, held that the
suit was barred under Art. 106 of the Indian Limitation
Act, 1908, as in his opinion the dissolution of the partnership
business took place in the year 1924. He relied on
Amarchand v. Jowaharmal, 32 1. C. 853, and gave reagong
as follows :—

“ What seems to have happened in the present case is that when parties decided to
close the shop in 1924 und entrust she wark of realising the assets to Defendant and
make up the accounts after the assets were realised and the cloth in stock solq, the
partnership became dissolved by mutual consent and all the subsequent acts, viz,,
4he filing of suits and darkhasts were referrable to and in consonance with the oral
-agreement pleaded by Plaintiff. There was therefore no oceasion nor any necessity
for doing any of the acts mentioned in the passage above yeferred to.

The citation,
therefore, hardly, ifat all, helps the Plaintiff’s case.

It was then argued on the

;authority of Lindley (page 483) that ° the realisution and division of profit is the
sultimate object of every partnership met with in ordinary life,’

In fact this principle
iis adopted in the very definition of the term ‘ partnership’ in the Indian Contract

Act (section 239) and the Indian Partnership Act (section 4). Realisation and
division of profit is quite distinct from the realisation and d’wlslon of assets, the
differentiation being in the positive as against a negative existence of a, partnership in
each case respectively. In other words the former is done during the continuance of
a partnership and the latter is done only after its dissglution. In 25 Mad. 149, at
page 163, Mr. Bhashyam Ayyangar J. has stated, that the termination of a partner-
ship ¢is the same as a dissoiution > andin the present case with the business of
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the partncrship terminating in 1924, there was its dissolution and it is on the basis
of a dissalved partnership that the plaint in this suit and the notice, exhihit 62, seem
4o have heen drafted. The sunits and darkhasts filed after 1924 are in no way
inconsistent with this dissolntion inasmuch as there were attempts to realise the
assets of the shop. 1 am clearly of opinion that the dissolution having faken place
in 1924 this suit for arcounts of a dissolved partnership in 1933 is barred owing to
lapse of time prescribed under Art. 1065 of the Indian Limitation Act.”

On appeal the Assistant Judge held that the oral agreement
as alleged by the plaintifi was not proved. He, therefore,
followi;lg the decision in 32 1.C. 853 agreed with the opinion
of the Subordinate Judge and confirmed the decree and
dismissed the appeal.

The plaintift appealed to the High Court.

M. P. Aman, with V. N. Chhatrapats, for the appellant.

Diwan Bahadur P. B. Shingne, with J. G. Rele, for the
respondent.

Kawia J. Thisis a second appeal from the decision of the
Assistany Judge at Nasik. The only point to be determined
is whether the plaintiff's suit for taking accounts of the

"partnership business is barred by the law of limitation.
Both the lower Ceurts have held the claim to be time-
barred. Io January 1933, before the plaint was filed, the
plaintiff gave a notice of demand for accounts. According
to the plainy that wasg because there was an agreement
between the parcies the terms whereof are recited in
paragraph 2 of the plaint. The trial Court upheld the
agreement but the lower appellate Court came o a contrary
decision. In second appeal I caunot go into that question
of fact which is based on oral evidence. The appellant’s

contention, if it rested on that agreement only must be
rejected.

It is however urged on behalf of the appellant that the
inference drawn by the lower Courts; from the fact that no
business was done after 1924, that there was a dissolution

of partnership is erroneous. As regards the powers of the

1940

VAZIRBHAT
SULTANBHAT

(2N
Gapsan
NaTmyaL



1940
VAZIRBEAL
SULTANBHEAT

.
GADMAL
NATHMATL

Kaniz J.

508 INDIAN LAW REPORTS [1940]

Court in second appeal, in Wali Mohammad v. Mohammad
Boksh, it is stated amongst other things as follows :—
¢ The legal inference to be drawn from proved or admitted facts is a matter of law,
or, in other words, the proper legal effect of a proved fact is essentially a question of
law, but the question whether a fact has heen proved when evidence for and againgt
bas been properly admitted is necessarily a pure question of fact.”
The question is when was the partnership between ’the
plaintiff and the defendant dissolved. The Court has o
find out whether the relations between the plaintiff and the
defendant who had agreed to share the profits of the business
carried on by them had come to an end. That is an inference
which in this case is drawn from certain facts. In second
appeal the question whether those facts were proved cannot
be gone into. The proved or admitted facts are the
following : (1) That there was no fresh business done after
September/October 1924. (2) That the shop which was
rented by the partnership was closed and surrendered to the
landlord at about the same time. (3) That the financial
position of the firm was difficult and the plaintiff was
disinclined to work and attend to the business.

The question is whether from these facts it is legicimate
to draw an inference that the relations between the parties
came to an end. On a perusal of the judgments of the lower
Courts it appears that the Courts have not kept in mind
the distincclon between the closing of a business and
dissolution of a partnership. These two things have heen
mixed up with the result that iv considering the legal effect
of each fact shown to be proved che lower Courts in my
opinion have not come to a corrcct conclugion. When a
partuership at will iy formed, apari from the circumstances
in which the Court may dissolve it, it can come to an end by
a notice of dissolution or abandonment by one of the partners
of the partnership. In the present case the only inference
which can be properly drawn from'the facts established is
that in about October 1924 the parvies saw that further

W (1929) 32 Bom. L. R. 380, 8. ¢. L. R. 57 L. A, 86, 8. 0. 11 Lah. 199, 7. ¢.
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business was not profitable. Two alternatives were then
before them. If they had lost confidence in each other,
for the winding up of the business, one would give notice
to the other and come to the Court and ask the Court to
intervene. If they had not lost confidence, the selling of
the goods 'of the partmership could be done by both or
either, and if left to either, that partner would be acting as
the agent of the other. The fact that no further partnership
business was done does not result in a dissolution of the
parnership is made clear by the Judicial Committes of the
Privy Councilin Sathappa v. Subrahmanyen.®  An inference
to the same effect is clearly shown 1o be deducible
from another judgment of the Judicial Committee of the
Privy Council in Joopoody Sarayye v. Lakshmanaswamy.®
In the present case the facts which are admitted and proved
show that the defendant was lefs with the work of selling
the goods, which had remained unsold, and he also attended
to the recovery of outstandings. Indeed the defendant’s
action in filing the darkhast (exhibit 41) where he applied
for payment of the sum, for which a decree was passed in

favour of both the plaintiff and the defendant, shows that-

be affirmed till then his power to act as an agent on behalf
of the partnership. The result vherefore is that although
there is evidence indicating clearly that the business of the
partnership had stopped there is no evidence of dissolution
or intention onthe part of either party to texminate the legal
relation of partnership. That result followed only when the
plaintiff gave notice to render accounts in January, 1933,
and thereafter he filed this suit for an account of the winding
up. In my opinion therefore the judgment of the lower
Courts cannot be supported and the appeal is allowed. The
maftter is remanded to the trial Court for disposal on merits.

@ 19271 A. L. B. ¥, 0. 70. @ (1913) 36 Mad. 185, ». c.
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10 14 {5 declared that the partnership was dissolved o

%ﬁ?ﬁfﬁ: January 16, 1983, and the plaintifi’s sui_t is not barred by
». the law of limitation. The respondent will pay the costs of
ﬁi&“ﬁ; the appeal hers and in the lower appellate Court.  Asregards
Koy, the costs in the trial Court, on remand when the question 7
of costs is determined, the trial Court will consider it in the

light of the judgment of this Court on the questiong

involved in the appeal.
Decree reversed and cuse remoanded.
7. G R

APPELLATE CIVIL

Before 8ir John Beaumont, Chief Justice, and M. Justice Sen.

1040 AMBEDAS KASHIBHAL AMIN (oRIGINAL DEFRNDANT), APrLICANT v, VADILAL
February 5 CHHAGANLAL CHOXSEY (ortoINaL PLAamNTIFR), OPPONENT¥
Civil Procedure Code (dct V of 1908), O. III, 7. 4, Subr. 5—Original Side—
Advocate enrolled on Original Side of High Court—Advorate appearing in Mofussi
Court—Whether Volalatneme necessary—igh Court Rules, »rr. 40, 45—Indion
Bar Councils Act (XXXVIII of 1926}, 5. 14.

An advocate enrolled on the Original Side of the High Court is not required to file
a Vakalatnama authorising him to appear in & Court in the mofussil.

The Court is not entitled to rejeet a memoranduam filed by such an advocate under
Sub-r. (5) of O. III, v 4 of the Civil Procedure Code, 1508

Crvin. Revision AppricarioN against the order passed

by D. V. Deshmukh, First Class Subordinate Judge at
Thana.

The facts appear from che judgment of the Chief
Jusiice.

M. G. Purolit, with N. N. Majmudar, for the applicant.
No appearance for the opponent. |

* Civil Revision Application No. 225 of 1938.



