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APPELLATE CIVIL.

Before Air, Justice Kama and Mr. J'uMice Wassoodev:.

1940 RUTTONJI ARDESHIR WA'DIA, Kbot (original Claima>ct N o . 1), ArpETxAxr 
Jm m ry9 ASSISTANT DE\^ELOPM.ENT OEFICER, BAWDRA,

(ORIGIKAL Land ACQtllSITION OPriCEll), RESrOKDEUT.*

Land Acquisition A d  (I of lS9i), s. 6— P'lMic purpose— Government Notifwaiion-^ 
Claimant’s lands acquired— Kowl in favour of claimmt empoioering Goveryimcnt 
to tcihe up lajids for “ iriirjwses ” — Court not to shut out evidence relating to 
‘'^public, purposes^’ loitjiin the meaninfj of the term in the Koicl^ because of 
Government notification— Interprdaiion of contract t&rms.

Under a KowJ (grant by tlie Crown) dated 1847-4-8, a certain viiJa-ge was granted 
to the oiaimant’s pzedecessor-in-title. Clause 16 of t)ie Ko^d was in tliese terms; “ In 
the CTeut of any q̂ uantity of ground being acqxiired by Government for roads or other 
public purposes it should Ije given up by you (the Khot) on the usual terms of the 
mere remission of bhe assessment if the land in cĵ uestion be ctiltiv'ated.” In the year 
1931 a notification was published under s. 6 of the Land Acquisition A(;t, 1S94, where­
by it was declared that certain lands in the village were required for public purposes. 
The Land Acciuisition Officer made an award declaring that the lands were acquired 
for public purpose mentioned in the notification and no compensation could be 
awarded to the claimant in view of cl. 16 of the ICowl. A reference being made 
to the Court under s. IS of the Land Acquisition Act, 1894, it was urged for the claimant 
that the land was not required for “ public purposes ” within cd. 16 of the ICowI 
and Gfovei-nment’s refusal to pay com|)ensation Avas unjust. It was also contended 
that the declaration made by Government that the land was to be acquired for public 
purpose was not bona fide. In the lô '̂er Court orders Vt̂ ere passed the consequence of 
r̂hich to shut out eridence to find ô it At’heth,or the land was required for “ public 

purposes ” within the meaning of cl. 10 of thê  Kovt'l and ultimately the award 
made by the Land Acquisition Officer was upJield. The claimant having appealed 
to the High Court:

Held, that on a true construction of cl. 10 of the Kowl it couhl not be disputed 
that the. right to refuse compensation must depend Mpoix proof on the part of 
Government that the land was required for a public purpose and for that the 
Government naight put in the notification issued under s. G of the Land Acquisition 
Act, 1894, as evidence on their side but it could not be urged that that was 
conclusive proof for the purpose of defeating the claimant’s right to ooinponsation 
under cl. 16 of the Kowl.

Hamabai Framjee v. Secretary of State for India : Moosa Hajee Eaasam v. 
Sm-etary of State for I n d i a ,distinguished.

The reference was remanded for leading evidence to show that the purpose of the' 
acquisition was not the purpose which was contemplated by el. 16 of the Kowl.

* First Appeal No. 157 of 1986.
(1914) 39 Bom. 279, s. o. L. E. 421. A. 44, r. o.



F irst xIppeal against the decision of S. M. Kaildni, ^  
Assistant Judge at Tliai],a. SSeshS

Laiid acqiiisitioiL proceedings. assistant
By Govermiieiit Notific-a'doii No. 58S7/28, dated May 20,

1931, issued undei s. 6 of tlie Land Acquisitioii Act, 1894, Ban»ea
certain lands in tlie village of Vileparle were to "be acquired 
for the development of Bombay and Suburban area.

Tlie villages Yileparle and Juhu were granted by a IvoavI 
(grant by tiie Crown), in tlie year 1847-48 to Nowrojee 
Janisetjee axid his heirs in perpetuity. Clause 16 of the 
Ivowl was as ibliows :

In  the event o f any quan tity  o f ground being required by G oreriim ent fo r roads 
or other piiblie purpot^es it  should, be given h y  you (the K b o t) on usual te rm s  o f th e  

m e iv  remission o f the afisessiiient i f  the land in question be c u ltira te d .”

On the lands being acquired the claimant R. A. Wadia, 
who was the Ivhot of the villages Vileparle and Juhu, 
contended that the acquisition made by Government was 
not for public purposes within the meaning of ch 16 
of the Kowl and he claimed Rs. 1,15,476 the ca,pitahzed 
value of non-agricultural assessment as compensation.

The land acquisition officer made his award holding that 
the lands were acquired for public purpose stated in the 
notification and that all the claimants, including the Kliot 
li. A. Wadia, were not entitled to get any compensation 
in view of cl. 16 of the Kowl.

Being aggrieved by the award, the claimants Nos. 1 and 2 
asked for a reference to the Court under s. 18 of the 
Land Acquisition Act, 1894.

Before the Assistant Judge who tried the reference, it was 
contended for the Khot that although he could not challenge 
the laixd acquisition proceedings because of s, 0 of the Land 
Acquisition Act, 1894, still in construing cl. 16 of the ICowl 
he could go into the question whether the land in this case was 
accjuired for a public purpose and from the evidence a.lready 
on the record he could show that the acquisition was not for
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^  pu'blic purpose and tlierefoxe cl. 16 of tlie Kowl could
BTja?!EONji jiot stand in liis way. Tlie learned Assistant Judge, jiowever,, 

V. held that having regard to the turn the case had taken
DeS mem and the orders passed by his predecessors shutting out all 

? 2 iS  evidence on the point as to whether the acquisition was for
a pnhlic purpose, he could not alloAV the contention urged 
on behalf of the claimant. He, therefore, held that cl. 16 
of the Kowl applied and as the lands under reference were 
warkhas or waste laiids, the claimant was not entitled to 
any compensation. The avrarcl of the Land Acquisition 
Officer was upheld.

The Khot, claimant No. 1, appealed to the High Court.
H, C. Coyajee and R. W. Desai, with B.. it. Desai  ̂fox the 

appellant.
M. C. Setalvad, Advocate General, with R. A. Jahagirdar, 

Government Pleader, for the resporident.

Kania J. This is an appeal from the judgment of the 
Assistant Judge at Thana in Land Acquisition Eefeieiice 
No. 7 of 1932. We are not concerned with the merits of the 
matter at this stage. The short point which arises for 
consideration is whether the lower Court was right in shutting 
out evidence and preventing parties from contending that 
compensation should be paid as the land was not required 
by Government for public purposes.

The relevant facts are that under a koivl (grant by the 
Crown) which was granted before any Land Acquisition 
Act was in force. Government granted the particular property 
to the claimant’s predecessor-in-title. Clause 16 of that 
grant is in these terms :—

“  In the event o f any quantity o f  ground being required bj'- GoTeriiment for roada 
or other pubHo purposes, it should be given up by you (the Khot) on the usual terina 
of the mere remission of the assessment if  the land in question be cultivated.”

In 1931 under the Land Acquisition Act a notification wa& 
pubhshed •̂ hereby it was declared that the land was required 
for public purposes. The necessary steps were taken
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1940thereafter for adjudicating upon tlie claimant’s riglit to 
compensation. The inattex appears to have passed tl-irongli 
the hands of difieient Assistant Judges or District Judges. r.
The wiitten statement filed on behalf of the (lovernment DEVlSI-OrMJiN-T

contained the contention that because of cL 16 of the 
Itmd no compeiisa.tion "was payable to the claimaxit. The 
claimant nrged that the land was not req_niied for public 
purpose witlrji the meaning of cl. 16 of the koivl and the 
GoYeTnnient's refusal to pay compensation was unjust.
It appears to have been contended also that the declaration 
made by the Government that the land was to be acquired 
for public purposes V7as not hm ia fide. As pointed out in the 
judgment under appeal, the two questions do xiot appear 
to Iiave been clearly kept apart but were mixed up. The 
result was that different Judges dealing with the matter 
passed orders, the consequence of which was to shut out 
evidence to find out whether the land was required for 
public purposes mthin the meaning of cl. 16 o f  i h e  hoivl.

From the judgment under appeal it appears that in the 
course of final arguments when the learned advocate for 
the claimant tried to u,rge that on the evidence on record 
he could show that the condition required fox defeating 
the claimant’s right to compensation, namely, that the land 
was required for public purposes, was not fulfilled, he was 
prevented from doing so.

The short point for consideration is whether this procedure 
adopted by the lower Court is correct. On behalf of the 
Government it is urged that by reason of s. 6 [3) of the Land 
Acquisition Act a declaration that the land was required 
for a public purpose wag conclusive evidence to prove that 
the land was needed for a public purpose. It was therefore 
nrged that if evidence were admitted to give efiect to ch 16 
of the Jioivl, it might give rise to a conflict in the conclusion 
on the question whether the land was required for a public 
purpose. The learned Advocate General-drew our attention 
in this connection to the judgment of the Judicial Committee
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1940 ill H m n a b a i F r a m je e  Y . S ecr e ta ry  o f  S ta te  f o r  I n d ia  : M o o sa  

E a je e  H a ssa m  v. S e c r e ta r y  o f  S ta te  f o r  I n d i a Tliat 
decision does jiot directly toucli tlie point. Iji tliat case

i)BTO?OTMENT the G-overnment tried to resume possesBioxi of land, wliicli 
was granted under a lease containing the words permitting 
GoYernment to resume the land if required for public 
purposes. The holder contended that the purpose stated 
hy the Government wag not a puhhc purpose, and the Court 
decided the point in favour of the Government. In the 
course of the judgment of the High Court it was stated by 
Mr. Justice Chandavarkar as follows (p. 286) :

“ Though, strictly Speaking, this rule of the Legislature does not bind the Court in 
interpreting the expression -̂ vhere, as in the present case, it occurs in a contract, yet 
the Court may well take the Legislature <as its guide in. ascertaining the meaning of 
the expression [public purixvse].”

Those observations, instead of supporting the contention 
of the Crown, in our opinion, support the contention of the 
claimant. According to s. 6 (o) of the Land Acquisition Act 
the declaration would be conclusive evidence that the land 
was required for a public purpose. The only result is that 
it is not open to the claimant to urge that Government was 
not entitled to issue the notification. Beyond that no further 
efiect could be given to the declaration. In the present 
case the conteation of the Government is that because of the 
notification, which has the effect given in s. 6 (5), it should 
be read as a term of the contract [how l) bet'ŵ 'pen the parties 
that if such a notification were issued it shall be conclusive 
evidence against the claimant. To do so there is no authority 
in law. If, instead of the Government, another party was 
the lessor and the terms of the lease were the same, in my 
opinion, it would not have been open to the lessor to contend 
that because Government had issued a notification wliich had 
the efiect mentioned in s. 6 (5), it was not open to the lessee 
to point out that the land was not required for a public 
purpose. Whether the claimant succeeds in his attempt 
or not is altogether a different matter. The question is

(1914) 39 Bom. 279, s. 0. L. R. 42 I. A. 44 p. o.

On?IOEK,
Bandra. 

Kania J.



-wli.etliei’ it is peimissible to liim to make tlie attempt. On ^
a true consti’iiction of cl. 1C3 of the lioivl it cannot be disputed

^  A e d e s h ik
that the riglit to refuse compensation must depend on proof v.
on the part of IjiOveninient that the land was required fox developmê -t 
a |)nblic purpose. For that, the C4overnmeiit niaj put
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in ’the notifi.cati.on as evidence on their side but it cannot, 
in my opinion, be urged cliat that was conclusî ê proof for 
the purpose of defeating the claimant s right to compensa­
tion under cl. 16 of the kowl.

In admitting evidence tlie lower Court will have of course 
t o  bear in mind that the evidence cannot be considered for 
the purpose of defeating the Government’s right to issue 
the notification to acquire the land. The evidence would 
be relevant only for the purpose of determining whether the 
claimant ’s right to compensation failed according to cl. 16 
of the /:o/.d. For this limited purpose the evidence should 
be admitted and the point should be determined. The 
judgment and order under appeal are set aside. The matter 
is remanded to the lower Court for recording evidence on 
this point, with the object mentioned above, and for 
determining all the issues which arise on the contentions of 
the parties after the evidence is recorded. The lower Court 
will make a fresh award on its findings arrived at in the 
manner aforesaid. The appellant must get his costs from 
the respondent of this appeal.

W a s s o o d e w  J. There is an obvious fallacy underlying 
the contention of the respondent that the declaration that 
the land is needed for a public purpose under s. 6, sub-s, (7) 
of the Land Acquisition Act concludes the right of the 
claimant to contend in these land acquisition proceedings 
that the Government must satisfy the Court, independently 
of the declaration, that the purpose of the acquisition is 
such as to render the land resumable without payment 
of compensation under cl. 16 of the M d or grant ftom 
(4overnment. There is no doubt that the notification

Kania J.



WassooffeR' J.

^  containing tte declaration under s. 6 is conclusive evidence
under sub-s. (3) of tliat section in tlie sense in wliicii a fact is 

V. ' regarded as conclusive evidence of anotlier under s. 4 of tlie
d^ lopmki: Indian Evidence Act. But the conclusive cliaracter of the.

<i«claration is for a particular purpose. As a condition 
precedent to the exercise of iurisdiction and to legalise 
the acquisition a declaration under s. 6 is undoubtedly 
necessary, for the Act could be put into operation onty if tlie 
land is recpired for a purpose whicli according to the ■view 
of Government is public. Consequently the declaratioii 
is to be regarded according to law conclusive evidence ox 
the fact that the Govexnment liave arrived at sucli a decision 
in such a matter; and the Court cannot enquire into tlie 
question of that decision. But the G-overnnient’s decision 
as to the purpose for which the land is required cannot 
conclude the cpestion of the enforcement of the terms of the 
giant. The question, 'whether the terms of tlie clause, 
enabling Government to acĉ uire without compensation the 
claimant’s land are satisfied, has to be determined upoji 
the interpretation of those terms and the proof of the true 
purpose of the acquisition. The term ‘ public purpose  ̂
used with reference to s. 6 of the Act may not have the 
same bearing as that term used in the grant; and even if 
it ha,s, Government can. claim the right of pronouncing 
authoritatively as to the purpose according to their caprice 
or whim under s. 6, That right cannot be cla.imed in the 
interpretation of the term in the grant. As pointed out 
by my learned brother, if such a term were contained in 
a grant between third parties, the provisions of sub-s. {3) 
of s. 6 of the Land Acquisition Act could not properly be 
invoked.

Section 11 of the Act postulates an enquiry before making 
an award by the Collector. If the award involves the 
ascertainment of the true area of the land, the compenŝ ation 
which in the Collector’s opinion should be allowed for the 
land, and the apportionment of the said compensation among
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IFassooifeji' / .

all the pexsoxiB Imowii or iDelieved to be interested in tJie land, 
it must necessarily follow tliat the Collector must hold an 
enaiiiry into the contention of the claimant on the one hand v-

p  r - i  ! j T r T A s s i s t a n tand that to the contrary oi Government on tlie other DEVELopatEK®
independcntty of the latter’s decision under s, 6 which might bâ ea’
or might not be cogent in the consideration of the question.
That the Collector in the acquisition proceedings Y/as obhged 
to make an award is not denied. But what is urged is that 
in malring the award the Collector was bound to accept 
as conclusive the Government’s decision as regards the 
character of the purpose for which the land was required 
in determining the compensation payable to the claimant.
It may be that Government’s view might be relevant as 
an item of proof. But the argument is not well founded 
when it says that that view of Government is conclusive.
The probative effect given to a particular act of Government 
for a specific purpose under the statute cannot be given to 
it for a purpose other than what is expressed. It will lead 
to obvious injustice if the rights of the grantee under the 
grant could be concluded by reference to a decision of 
Government under s. 6 of the Land Acquisition Act. In 
that view of the matter I think it was perfectly open to the 
claimant to refute the claim that no compensation was 
claimable by reason of the terms in cl. 16 of the kowL 
That could only be done by leading evidence to show that the 
purpose of the acquisition was not the purpose which was 
contemplated by cl. 16 of the hoid. It was suggested that 
the same officer who acts upon the Government’s declaration 
could not consistently refrain from viewing that declaration 
as correct in the interpretation of the clause in the kowl 
Apart from the embarrassment, which is not impossible to 
avoid, I think that difficulty could not be allowed to cloud 
the issue which mainly centres round the right of the claimant 
to estabhsh independently of the Government's opinion his 
own contention with regard to the purpose of the acquisition.
Therefore I agree that the order passed, without allowing



lelevaiit evidence to l)e led, riiiist be set aside and the case 
euitonji remanded for decision on the main question involved as
te'?.’. ’ stated in the order proposed by my learned brother.

A ssista n t

..Ijjjjecfi a llow ed  a n d  c a se  f& m anded.

J.G.E.
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Wassoodeii! J.

APPELLATE CRIMINAL.

Before Sir Joht Beaiiviont, Olmj Jusike, and Mr. Justice Sen.

EMPEEOE I'. EAMJI VALA ( o k ig iis ia l  A c c u s e d ) .*

1940 Griminal Procedure Code {Ad V of 1S9S), ss. 423 (2), 439 (2), 439 (8)~0onvictio% 
January 2B on jury trid—-Appeal b>/(iccused—Notice to mlumvie sentence—RigM of accitsed to

challenge facts— Court can look at evidence to deiennine senlence.

The Court on a notice to euhanco seiitoiicc in considering whetlier the conviction 
was justified cannot go behind the verdict of the jury on facts, but in considering 
the notice to enhance the Court can look at the w'hole of the evidonoc in order to 
satisfjf itself as to the exact nature of the offence in order to determine what sentence 
should he imposed on the accused.

On a notice to enhance tlie sentence passed on an accused convicted on a trial 
witii a jury the accused oannot challenge the verdict of the jury on facts.

Khodabux Haji v. E viper o r , follow-ed.

Eni'peror v. IiamchmidraJ-'> referred to.

Having regard to the fact that the offence waa a serious one and that the accuaed 
thrust, without justification, a Vindhna, a pointed instrument, into the back «f the 
complainant, the High Court enhanced tho sentence to five years’ rigorous imprison­
ment from the sentence of three years’ rigorous imprisonment imposed on the 
accused by the Sessions Jiidge.

Crim inal  A p pe a l  from an order of conviction and 
sentence passed by D. Y. Vyas, Sessions Judge, Surat.

Attempt to murder.
At about 6-45 in the evening of December 31, 1938, 

Abdulnabi Nazirmia, a school teacher in Machhad in the 
Jaialpore Tahika of the Surat District, left the school in 
Older to go home. As he was proceeding, Ramji Vala

*Crimmal Appeal No. 39(i of 1939 (with Criminal Preview No. 385 of 1039).
(1933) 61 Cal. (J. <2> (1932) 35 Bom. L. R. 174.


