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may be deemed to have brought back with him the £500

1430

interest that he received in this country. The truth of Cosssioxen

the matter is that in such a case he does not bring back
into India a penny of the £500. IHe has spent it all
in England. If upon his return to India the question
were put to him, < How much have you left of the £500 ¢
his answer would be “none,” and the answer would be
a true one whether addressed to a casual enquirer or to
the Income-tax officer. What he has taken back to India
are some much worn clothes and a car much depreciated
in value. But these things can in no sense be described
asincome ; and it is only income that can be taxed under
the Indian Income-tax Act.

For these reasons their Lordships are of opinion and
will humbly advise His Majesty that this appeal should he
dismissed. Therespondents’ costs of the appeal must be paid
by the appellant.

Solicitor for appellant : The Solicitor, India Office.

Solicitors for- respondents : Messrs. Lattey and Dawe.
C. S. 8.

APPELLATE CIVIL.

Before Mr. Justice Wassoodew and 3Mr. Justice Indarnarayen.

PATEL PURSHOTTAMDAS SHAMBHUDAS AND WO OTHERS, FOR THEMSELVES
AND ON BEHALF OF THE VILLAGE PEOPLE 0F LAMBHA AND ON BEHALF OF THE
GENERAL PUBLIC AND OTHERS (ORIGINAL DErENpANTS Nos. 1, 2, § aND 6 T0 9),
ArpELLANTS 2. BAT DAHI, winow oF NAYAK MAFATLAL NARSIDAS axp
OTHERS {ORIGINAL PLAINTIFES AND DEFENDANTS Nos. 4 AND 5), REspoxpENTS.*

Injunction—Temple called ** Baliv Kaka™ of Lombha in Abmedabad—Special signi-
fieance attached to the worship of purticwlar image—Pujeris exclusively entitled to
afferings—Similar temple in the same name being set up in the -uz'ciniiy—fnfringement
of rights of pujaris—=Suit for injunction, whether maintainable.

Held, that the pujaris of a temple known as * Balia Kaka ™ in the village of

Lambha in Ahmedabad to which special significance has come to be attached on
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account of the worship of the particular image and to which pilgrims from various
parts of the country come with offerings to fulfil their vows, are entitled to maintain

NHAMBHUDAS  an action for an injunction to restrain the defendants from setting up a similar

Bat Daur

temple in the same name in the vicinity as ib would amount to an infringement of
the rights of the pujaris.

Reddaway v. Banham,® Lachman Lal Pathak v. Baldeo Lal Thathwari,® and
Beni Madho Projwal v. Hira Lal,®® referred to.

FirsT APPEAL against the decision of T. N. Desai, First
(lass Subordinate Judge at Ahmedabad.

Suit for declaration and injunction.

In the village of Lambha in Ahmedabad, the head of
“Balia Kaka ” deity is kept in a small temple since
ancient times. People who are attacked with small-pox
or chicken-pox take a vow in the name of “Balia Kaka ”
and go to the temple of Lambha to fulfil the vow,
People from Gujarat and other places go there to fulfil
the vows taken by them and most of them are unacquainted
with the locality. When they come there, they make
offerings according to their vow or means and the
income realised in this manner is laxge. The plaintiffs
and defendants Nos. 4 and 5 were the hereditary
pujaris of the temple. They claimed to receive the
offerings to which the villagers objected. The pujaris
filed a suit in the year 1921 in which their right to
appropriate the offerings exclusively to themselves was
established.

The plaintifis, therefore, filed a suit for an injunction to
restrain the defendants from setting up or causing to be
set up a new temple of * Balia Kaka ™ in the village of
Lambha ; and in the alternative they maintained that the
defendants should be directed to¢ make it known to others
that “ Balia Kaka ” temple which they would build
is a new temple and an injunction be issued to them

@ [1896] A. C. 199, ® [1917] 2 Pat. L. J. 705.
@ (1920) 43 All. 20.
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preventing them from unaming the new temple ™ Balia
Kaka ¥ of Lambha or anv other similar name.

Defendants Nos. 1 to3 contended inter olia that there
was no cause of action for the suit and that the plaintifs
being mere pujaris and not owners of the existing temple
could not prevent the defendants from building a new
temple and installing therein any deity they liked.

Defendants Nos. 4 and 5 were also pujaris like
plaintiffs and were made pro forma defendants.

Defendants Nos. 6 to 9 were added later on, and raised
the same defence as defendants Nos. 1 to 3.

The Subordinate Judge held that the suit was
maintainable ; that the plaintifis and defendants Nos. 4
and 5 were hereditary pujaris of ‘“ Balia Kaka ” of
Lambha and as such were entitled to receive the offerings
made there. He, therefore, held that the plaintifis were
entitled to a declaration and injunction in 2 qualified form
and passed an order to the following effect :—

It is declared that the defendants (excepting defendants Nos. 4 and 5) and the
village people of Lambha have no right to set up a new templs of *Balia
Waka’ in the name ot ‘Balia Kaka’ of Lambha or in any other name, which
can be said to be a colorable imitation thereof and to receive offerings made
in the name of and meant for ‘ Balia Kaka’ of Lambha. Dofendants (excepting
defendonts Nos. 4 and 5) are restrained from doing anything contrary to aund
‘neonsistent with the above said declaration.”

Defendants Nos. 1 to 3 and Nos. 6 to 9 appealed to the
High Court.

H. C. Coyajee, with B. G. Thakor, for the appellants.

G. N. Thalor, with H. M. Choksi, for respondents
Nos. 1 to 5.

D. V. Patel for J. C. Shah, for respondent No. 6 and

heirs of respondent No. 7.
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Wassooprw J. The plaintiffs are the pujaris of a temple

Pursnorrannas of ““ Balia Kaka ™ in the village of Lambha in Ahmedabad.

SHAMBHEUDAS

8
Bar Danz

The defendants represent the village people of Lambha. 1t
is common ground that Hindoos from Gujarat have for
several generations made vows to that idel when striken
with small-pox and similar diseases, and have personally
come to fulfil their vows and made voluntary offerings
of money and other goods. Those offerings the plaintifts
have been appropriating as of right as pujaris of the temple.
Somie time back, the villagers, perhaps animated by jealousy,
attempted to claim an interest in those offerings, butin a suit
mstituted by the plaintiffs in 1919 the latter’s right to
exclusively appropriate them was established. Recently, ou
May 25, 1983, one of the defendants, namely, defendant
No. 1, Patel Purshottam Shambhudas, purchased some open
land in the village on the road leading to this temple and
not far away from it, and published a notice in July, 1933,
that he intended to build a new temple in fulfilment of
his vow, and that the temple of Balia Kaka would be built
at his own expense. The plaintiffs therefore instituted this
action alleging that the defendants would thereby be
practising deception on the pilgrims to their temple and
depriving them of their emoluments. It is said that
inasmuch as this temple of Lambha 1is particularly
celebrated in Gujarat, a similar temple built in the vicinity
would be an infringement of their right as pujaris. In
regard to the cause of action the plaint states as
follows :—

¢ The Balia Kaka Dev of Lambha has been an institution of very long standing
and no one has a right to set up a temple or institution of that name at Lambha.
There has been only one institution or temple in existence at Lambha from ancient
times. We are the hereditary pujaris of the said institution of Balia Kaka Dev at
Lambha along timesince. On account of the said office we are getting annual income.
Our right in connection with the said office and the income has been already
established in a civil suit against village people. These defendants or any other
persons have no right to do any such act which would tend to affect the said oftice:

of ours or reduce our income in connection with the said office. If the village
people are allowed to set up a new temple of the name of Balia Kaka of Lambha.
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and in the vicinity of the present temple and to reccive the income thersfrom
through pujaris orin any other way, then our office as the pujaris of the Balia
Kaka Dev of Lambha and the income we getin connection therewith will be
prejudicially affected and our established right will be uffected thereby.”

The plaintifis therefore claimed an injunction against the
defendants restraining them from setting up or causing to
be set up a new temple of Balia Kaka in the village
of Lambha. Alternatively they maintained that the
defendants should be directed to make it known to others
that the Balia Kaka temple which they would build is
a new temple and an injunction issued to them preventing
them from designating the new temple “ Balia Kaka of
Lambha ©* or by any other similar name.

The contentions of the defendants inter wlic were that
there was no cause of action for the suit, and that the
plaintiffis being mere pujaris and not owners of the
existing temple could not prevent the defendants from
building & new temple and installing therein any deity
they liked.

The learned trial Judge held that the plaintiffs were
entitled to a declaration and injunction in a qualified form
and passed an order to the following effect :— |

Tt is declared that the defendants (excepting defendants Nos. 4 and 5) and the
village people of Lambha have no right to set up a new temple of Balia Xaka in the
name of the Balia Kaka of Lambha, orin any other name, which can be said to be
a colourable imitation thereof and to receive offerings made in thename of and meant
for the Balin Kaka of Lambha. Defendants (excepting defendants Nos. 4 and 5)
are restrained from doing anything contrary to and inconsistent with the above
said declaration. Defendants bear their own costs. Defendants Nos. 1 to 3 pay
the costs of the plaintiffs.”

Defendants Nos. 4 and 5, who are also pujaris like the
plaintiffs, but who had refused to join the plaintifis and
were therefore made pro forme defendants, were exempted
from the restraining influence of the above order.
Defendants Nos. 1 to 3 have appealed against that order.

The plaintiffs’ case as adumbrated in the pleadings rests
on the following among other grounds, first that the new
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temple proposed to be built by the defendants would

P RSHOITANDAS necessmil} affect their income which they say is derived
RUAMERTOAS - from thelr office as pujaris ; secondly theirs being a right

Pa DAUI

Wassoodeaw J.

to worship and receive the offerings, that right will be affected
if intending pilgrims were misled by the installation of
Balia Kaka in a new temple built in the vicinity ; and,
lastly, that inasmuch as the defendants representing the
village people have combined or conspired together with
the intention of deing harm to the plaintiffs by constructing
a Lemple of Balia Kaka and intimidating the pilgrims and
coercing them into refusing to make offerings to the plamntifis’
’remple, they have committed an .ICJDIOllanI(, wrong.

In appreciating the plaintifis’ case it is important to
recapitulate the result of the suit between the pujaris and
the village people in 1921, when the latter claimed a share
in the profits of this temple. An extreme claim was then
made by the pujaris that they were the owners of the temple
and also of the idol and could remove the idol to any other
place outside the precinets of the village as they liked.
Upon issues joined, the Court there held that the plaintiffs
and defendants Nos. 8 to 11 were not the owners of the
temple and the stone image of Balia Kaka, that they were
merely hereditary pujaris and could receive the offerings
made in discharge of the vows of the devotees of Balia Kaka,
but that they had no right to remove the image of Balia
Kaka except at night for protecting the same, and that
they were obliged to bring it back to the temple in the
morning and hand it over to the next pujari according to
his turn of worship, and that the image could not be
removed on any account beyond the limits of Lambha
village. That decree is decisive of the rights and duties
of the plaintiffs as pujaris vis @ vis the worshippers and the
village people. On that account the defendants were
obliged to admit the position that the plaintiffy were
exclusively entitled to the offerings made to this idol
known as ““ Balia Kaka of Lambha.”
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The real point of difficulty is whether the plaintiﬁ's are 159
entitled to prevent the erection in Lambha village of another pensiomeasnas

A5

temple of Balia Kaka in the vicinity of or on the road leading S™isavwss

7,

to the old temple. It is worthy of note that the plaintiffs By Dus
do not objec-’f to the erection of another Balia Kaka temple iasscoden 7.
or temples outside the precincts of Lambha, for accoldmg

to the plaintifis the Cel@bllt}-" attaches to their idol as it s

the ouly Image installed in the village of Lambha and

regarded as propitiable.

The Indian law does not recognise the excinsive right
of one person to erect a temple and to instal any particular
idol therein or to name the temple according to his choice, so
that he could prevent another from building a similar temple
on his own land., A man has a vight to do as he likes
with his own 7 i3 a popular adage which signifies that as long
as he does not do harm to hiz neighbour freedom of action
ig secured to him. There are, however, recognised limits to
this freedem of action on his own property. Those limits
are exemplified in cases of nuisance, claims to easements and
rights of lateral support. But no authority has been cited
to show that under ordinary ecircumstances one pujari
of a temple can prevent another from building a temple
of the same idol. The plaintiffs as I have said do not object
to the building of another temple. But they object to
the installation of a similar idel, for they say that such
an 1dol if installed in a temple at Lambha would mislead the
public. 1t may at once be stated that their case does not
rest purely upon an allegation of usurpation of office. Itis
well settled that if a person usurps office of another and
receives the fees of the office, he is bound to account to the
rightful owner of that office. By building an independent
temple of the same idol obviously there can beno usurpation
of the office of a pujari. Even if a common name was given
to the new temple, prima facie it would be descriptive of the
idol, and as it is clear upon the evidence that the idols of
Balia Kaka have been commonly installed in different
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villages and worshipped by the people, the mere common
name given to a new temple would not prima focie amount
to usurpation of office. Pollock in his “ Law of Torts”
(14th edn., p. 123) says:

i

. our law does not in general recognize any exclugive right to the use of
a name, personal or local. I may use & name similar to that which my neighbour
uses—and that whether T inhervited or found it, or have asgmued it of my own
notion—so long as I do not use it to pass off my wares or business as being his,
which is quite another matter.”

But Mr. Thakor has argued that even if the name Balia
Kaka were merely descriptive of the same deity and therefore
publict juris, it has a clear secondary sense so far as this
temple is concerned, just as the trade name of certain goods
of a particular manufacture, and that therefore the ordinary
incidents of trade name which has gained reputation in the
market shall apply to this temple. It is said that the
plaintifis’ temple known as Balia Kaka of Lambha has
become famous for the supposed propitious and benignant
influence of the idol at Lambha, and that a person by
building another temple of Balia Kaka at Lambha would
be trading on the reputation of the existing temple of the
plantiffs, unless sufficient precautions are taken to prevent
deception : [Reddaway v. Banrhem®). Tt has been argued
that just as a trade name or trade mark may have
a particular significance and the injury caused by the
passing off of one’s goods or business as the goods or
business of another, is a specialised variety of wrong
resulting from injurious falsehood, a founder of a new
image or an idol in a locality may, by describing it as
an idol or image which has gained a particular local
fame, commit similar wrong. The question is whether this
case can be treated on the same footing as an infringement
of a trade mark or trade name.

The law as regards trade name or mark is designed to
protect traders against a form of unfair competition which
@ [1896] A. C. 199.
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consists of acquiring for oneself, by means of false and
misleading devices, the benefit of the reputation already
achieved by another rival trader. If one trades under a
name so closely resembling that of the plaintiff as to be
mistaken for it by the public, he can be restrained by
injunction : Hendrils v. Mentagu,® and National Bank of
India v. National Bank of Indore.® There is no question
in this case that this is a very famous Balia Kaka temple in
Gujaratand that fact 1s expressly admitted by the defendants.
In regard to the character of the plaintifis’ right, they being
worshippers by turns, there is no question that theirs is a
Tight in property : [See Mitta Kunth Audhicarry v.
Neerunjun Audhicarry,® Limbs bin Krishna v. Rema bin
Pimplu,® and Girjashanker Daji v. Murlidhar Narayan.®]
Our Courts have held that any interference with the
remuncration of the officiating priest or pujari, who has
established his right to receive exclusively the offerings
placed before the idol, will be actionable. Ifthe defendants
had removed the offerings made to the plaintiffs’ temple,
the case would have been simple of decision. But that
is not the case here. Professedly the defendants do not
wish to remove the offerings made to the plaintifis’
temple, but they do not conceal the fact that their temple
will also be known as ‘“ Balia Kaka temple of Lambha ”
and may attract offerings from persons making vows.
There is thus a difference in the method of reducing the
Plaintiffs” offerings. The question is whether it involves
the possible violation of their rights. The underlying
supposition  in  the plaintiffs’ argument is that
a competitive temple of the same description is caleulated
to deceive the pilgrims, and therefore the founder's act
will be actionable.

@ (1881) 17 Ch. D. 638. @ (1874) 14 Beng. L. R. 166.
@ (1922) 24 Bom. L. R. 1181, - @ (1888) 13 Bom. 548.

®1 (1920) 45 Bom. 234.
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The facts which have been proved and admitted

Pumsaorravues gre these :—

NHAMBHU DAS
L.
Bar Dant
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Defendant No. 1 has in May, 1933, purchased land in
the vicinity of this temple avowedly for the purpose of
erecting a temple. He has isued a public notice containing
the declaration of Lis intention in that respect. In his
evidence he has made no secret of the fact that he mtends
to build a temple of Balia Kaka on the site which he has
purchased. He says: “L want to give the name ° New
Balia Kaka’ to the new temple.” What 1s urged in
justification of that intention is that there could be no
invasion of the plaintiffs’ right. We are referred to a number
of authorities in support of the view that there can be
no cause of action 1f harm results from a lawful act done
in a lawful manner, and that the mere fear of loss of the
emoluments or revenue would not be a ground for a quic
timet action, for such an action must involve an invagion of
a substantial right or irreparable injury. Therefore it is
urged that even 1if the plaintiffs’ income as pujaris 13
diminished by the erection. of the new temple they cannot
complain. The principle invoked on behalf of the defendants
which is well known is damnum absque mjurie. It cannot
be denied that no action would lie unless there is a threatened
or actual infringement of a legal right, and that mere loss
of emoluments or of money would not constitute damage.
Instances can be given of acts which are harmfulin themselves
but which give no right of action. But the point is whether
the building of a new temple of Balia Kaka in the vicinity
of the plaintiffs’ temple can be regarded as a lawful act
legally done in the exercise of a legal right, so that it can
be said that if harm is caused to the plaintiffs, it could be
described as o damage without injury. As I have stated,
ordinarily the law would not recognise a claim to prevent
a person from building with a view to profit on his own land
a temple dedicated to a particular idol even if there were a
similar ancient temple in the same locality. But the question
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iz whether on the particular facts, there isa special significance
attached to the worship of this particular idel, which would
not yield to spurious imitation inviting the application of
the rule enforced against the imfringement of trade name.
As T have stated, the evidence establishes that this idel
in the plaintiffs’ temple has acquired considerable fame in
the whole of Gujarat. People outside Lambha, even
according to the defendants, take vows to this image of
Balia Kalka, and pilgrims from various parts of the country
come to fulfil their vows to this temple with offerings which
are vainable. The vows are taken to Lambha’s (lumbhana)
Baliz Kaka. The defendant admits that if two temples
were built in the same locality, people will be embarrassed.
This 1¢ what he =ays: © If a stranger comes there he will
have to question where the great Balia Kaka stood. How
could he go to a temple without questioning others ?”
But he thinks there is no possibility of illusion for any one
would direct the pilgrims to the right temple. Itisimportant
to note that he foresees the consequences of building a new
temple. This is what he bas stated * The new temple
which I propose to build will be known as Lambha’s Balia
Kaka.” That is because it will be built in Lambha. The
question is whether there 1s imminent danger that the
defendants would on that account be trading upon the
reputation of the plaintiffs’ image. Asto why the defendants
are building this new temple it is not difficult to see. The
reason now given 1s that defendant No. 1 took a vow
when his son was ill in 1921 to build a temple. But that
vow was not fulfilled for twelve years. That vow finds ne
place in the written statement of defendant No. I, and
the reascn is not clear for that omission. In these
circnmstances there can be mno misgiving of the
defendant’s intention.

I shall attempt to examine some of the decisions of the
Indian Courts cited before us. The cases dealing with
hereditary or priestly office and those relating to © wiritti’
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rights in this Presidency are well known, but they have
no bearing on the present question and therefore need
not be considered. There are others which yield an
important principle. In Lachman Lal Pathak v. Baldeo Lal
Thathwari» the right connected with the gadds of Gayawal
wag regarded as a business and property capable of being
inherited, and a person who was using the name of the
occupant of the gaddi of a Gayawal with the express object
of benefiting himself at the latter’s expense was restrained
by an injunction. In Beni Madho Pragwal v. Hira Lal®
a pragwal who had a right to make use of 1 flag of a particular
design was enabled to sue for an Injunction any other
pragwal making use of a flag with a similar design for
the purpose of diverting pilgrims from the original owner
on the ground that the flag set up by the rival defendant
was caleulated to mislead pilgrims into the belief that he
was the representative of a particular pragwal. The reason
for the decision was not that honest trade rivalry could
not be permitted but that the use of the emblem, which in
effect served as a notice to the illiterate pilgrims to utilise
the services of a particular Pragwal, was calculated to
mislead them into believing that by going to the spurious
flag holder they were doing what they intended to do
originally, that is to visit the Pragwal with the emblem,
and therefore actionable. This is what the Court said
(p. 25) :—

““In the present case the question is simply whether the plaintiff has or has not
a right to carry on a certain business in or about a particular locality, and whether the

defendant has or has not given him a cause of action by unlawful interference with
his conduct of that business. 'We think that these questions must be answered in the

affirmative,”

Can 1t be equally said in this case that there is a distinguish-
ing symbol or emblem represented by the image of Balia
Kaka installed in the temple at Lambha ? Undoubtedly
the pilgrims gravitate to this place not because there are no

other Balia Kaka images in other villages or nearer their
@ (1917) 2 Pat. L. J. 705. @ (1920) 43 AlL 20.
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homes. They do so on account of the fame acquired by 93
this paltmulm image of Balia Kaka of Lambba. If another P[%RSEQTTMH»@
institution installing an idol of the same description were o o
erected in the vicinity, we think the anology will hold good, =~ " Psu
for the establishment of such a temple would in all Wasoodew .
probability deceive the pilgrims mto making offerings to

the temple to which they perhaps did not intend to make

vows. It is not suggested that the defendants would not

take any offerings if made tothe new temple ; in fact the

suggestion is to the contrary. It is said that inasmuch as

the offerings are free or voluntary, there could he no

invasion of the right of the plaintiffs by setting up

competitive temple. That argument is opposed to the

prineiple of the acquisition of property in a name or trade

mark or a business, whether secular or religious, by virtue

of its antiquity and reputation. As we think the pilgrims

are likely to be deceived into making offerings to the

Balia Kaka of the defendants, when they intended to malke

them to the old Balia Xaka of Lambha, the Court must

interfere to prevent the deception.

We think that if an imminent threat of invasion of the
plaintiffs” right were present and established, the right of
action could not be denied. Considerable argument has
been advanced on the question as to whether the action of
the defendants can be regarded as such a threat as to
necessitate an action by way of injunction. It is a common
place that a party need not wait wntil actual damage ‘s
caused. An injunction can be obtained quie fimet to
prevent a commision of injury in the future when the
defendant threatens invasion of the plantiffs’ right. In
connection with threatened invasion of a right the
following passage occurs in ““ Kerr on Injunctions ™ (6th
edn, p. 16) :—

“ The mere prospect or apprehension of injury or the mere belief that the act
complained of may or will be done, is not sufficient ; but if an intention to do the
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act somplained of can be shown to exist, or ifa man insists on his vight to do, or begins
to do, or threatens to do, or gives notice of his intention to do, an act which must, in
the opinion of the Court, if completed, give a ground of action, there iz a foundation
for the exercise of the jurisdiction.”

Here on the facts, which I have set out, it must be
said that there is an Imminent invasion of the plaintiffs’
right in the contemplation of the defendaants. We do not
therefore think that the suit 18 premature or the claim
to Injunction unwarranted. Undoubtedly the defendant
is the owner of the land which he has purchased and is
entitled to malke use of it in a lawful manner and could
build a temple and instal a deity of his own choice. But
if he instals * Balia Kaka ” which upon his own showing
is likely to be known as the © Balia Kaka of Lambha,’
and which name and reputation the plaintiffs’ Balia Kaka
holds, I think the only way of preventing the possibility
of deception is to direct him to take sufficient precaution to
prevent it.

The alternative case of conspiracy, on which Mr. Thakor
also relies, cannot, I think, be sustained upon the record.
Tt 1s true that where an element of combination or conspiracy
exists, the law might regard it as an illegal action. But
that is a question of fact, and besides the bare word of the
plaintiff that the villagers as a body conspired maliciously to
threaten the pilgrims not to pay offerings to their temple,
there is no reliable independent evidence upon which
conspiracy to intimidate can be held proved. It is therefore

not necessary to discuss the principle established in Gruinn v.

Leuthem® and Allen v. Flood® and other cases on the
subject.

In considering the form in which preventive relief can be
given, which the plaintifis are entitled to, we think that
the order of the lower Court goes much beyond the require-
ments of this case, for that order if maintained would be
a fruitful source of unnecessary litigation. We direct that

@ [1901] A. C. 495. @ [1898] A. C. 1.
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defendant No. 1 or the other defendants, if and when he or
they erect a temple of Balia Kaka in this village either in
the land purchased by defendant No. I or anywhere else,
should take the necessary precaution of preventing deception
to the intending pilgrims by putting in a conspicuous place
outside the wall of the new building a stone slab showing
the year in which it is built and that it is a ““ new temple
of Balia Kaka . There shall be no order as to costs in this
appeal. Defendants Nos. 1 to 3 shall pay half the costs of
the plaintifis in the trial Court. Defendants Nos. 4 and 5
shall bear their own costs.

Decree modified.

J. G. R.

APPELLATE CIVIL.

Before v, Justice Wassoodew and My, Justice Indarnarayen.

APPA SAKHARAM MADKAR (ORIGINAL DECREE-HOLDER), APPLICANT 2,
JAGANNATH SAMBHUAPPA GHODKE (ORIGINAL JUDGMENT-DEBTOR),
QPrONENT.*

Delkhise Agriculturisis’ Relicf Ack (XVII of 1879), 5. 22 and s, 2 (2)—Decree—EBxeck-

tiop—dltackment of property~—=Stalus ab the date of the attcmpled attachment or the

date of the decree can be proved.

Under s. 22 of the Dekkhan Agriculturists® Relief Act, 1879, the material date for
the determination of the status of the alleged agriculturist is the date of the attemypted
attachment. DBut by reason of the definition of the term °agriculturist > in s. 2 (2)
of the Act, the judgment-debtor can show that he was within the geneval definition
at the date when the liability was incurred, namely, at the time of the decree
and thereby claim that his property is exempt from attachment.

Mancklal v. Mahipotram,® relied on.

Maruti v. Martand,® Ballrishue v, Sarupchand,® and Shamrao v, Malkarjun,
referred to.
#Civil Revision Application No. 434 of 1939, (8. A. 83 of 1939 converted.)

@l ‘)27) 51 Bom. 455 (r- 3.} ® (1926) 28 Bom. L. R. 656.
® (1922) 24 Bom. L. R. 740. % (1931) 33 Bom. L. R. 797.
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