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ORIGINAL CIVIL.

Before Mr. Justice Kanis,

SHEIRAM HANUTRAM, Praoyorer oo MOHANLAL & Co., DErENDANTS.*
Indign Aibitration Aot (JX of 1899), s, 19—Stay of suit—Contract denied—

Jurisdiction of arbitrators—Submission inawriting.

Before the Court will stay a suit under s. 19 of the Arbitration Act there must
be a volid submission to arbitration.

Where the contract giving rise to the dispute is itself denied the Court will refuse
to stay the suit hecause the avbitrators have no jurisdiction to decide whother there
was a contract at all.

Mahowmed v. Pirojshaw® and Jai Narayan v. Narain Das,™® followed.

The mere retention by a party of a contract note containing an arbitration clauze
sent to him does not amount to & submission in writing to arbitration.

Rambalsh v. Bowmbay Cotton Company,® explained.

Derexpant’s Notice of Motion.

Application for stay of suit under s. 19 of the Arbitration
Act.

The facts material for the purposes of this report are
sufficiently set out in the Judgment.

M. C. Setalvad, Advocate General, for the plaintiff.

M. 4. Jinak, for the defendants.

Kawza J. This is an application for stay under s. 19 of
the Indian Arbitration Act, 1899. The plaintiff alleges
that he is a merchant carrying on business as a pucca adatya
in diverse commodities in Bombay.  Defendants, who are
brokers i cotton, are members of the East India Cotton
Association, Ltd. The plaintiff is not a member. The
terms on which the plaintifi employed the defendants as
brokers are set out in para. 2 of the plaint. It is not
suggested by any side that the terms of employment were
m writing. Different transactions took place and disputes
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250 INDIAN LAW REPORTS [1940]

between the parties arose in respect of a sale of two lots of
1,000 bales each on May 24 and a repurchase of the same
2,000 bales. Tt is stated that the contracts were dated May
24 and 25. Several option transactions were also effected
between the parties. On the contract notes sent in respect
of the option transactions a slip was attached which stated
that in the event of any dispute the same was to be referred
according to the rules and by-laws of the East India Cotton
Association; Litd., and the decision of the arbitrators andfor
of the umpire as the case may be will be binding on the
parties. In vespect of the transactions of 2,000 bales the
affidavits show that the defendants contend that
instructions for t¢hese transactions were given by the
plaintiff. After the transactions were effected the comtract
notes were sent by the defendants to the plaintiff and
remained with the plaintiff. The plaintiff raigsed no
disputes i respect of those fransactions till a notice of
demand was sent towards the end of June, 1939, when for
the first time he repudiated the transactions and alleged
that he had given no instructions. On the other hand the
plaintiff alleges that he gave no instructions for these trans-
actions and when the two contract notes were received he
mmmediately telephoned to Mohanlal of the defendant firm
and Mohanlal agreed that the contract notes were sent to
the plaintifi through mistake. The plaintifi thereupon
personally went to the defendants’ shop and returned
the contract notes to the defendanis. According to the
plaintiff therefore he had given no instructions for those
transactions and had not accepted the contract notes.

The first question which arises is whether there is a sub-
migsion in writing as required by the Indian Arbitration
Act. The only submission in writing which can be alleged
is in the contract notes sent by the defendants to the plain-
tiff and alleged to be accepted by the plaintiff. In this
connection the defendants rely onthe decision of Blackwell J.
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in Rambalsh v. Bombay Cotton Company.d  On behalf
of the plaintiff on the other hand it is contended that the
contracts are not signed by him. He denies acceptance
thereof and contends that Rombaksh’s case® has no
application to the facts of this case. On behalf of the
plaintiff it is further wrged that the arbitrators had no
jurisdiction to determine whether the contracts in fact were
made, i.e. instructions were given by the plamtiff to the
defendants which vesulted in contracts of sale and purchase
as put forward by the defendants. As that goes to the root
of the jurisdiction of the arbitrators, the arbitrators cannot
decide the point and therefore the application camnot be
entertained. In respect of the option transactions the
plaintiff contends that the agreement is of reference
according to the rules and by-laws of the Kast India Cotton
Association, Ltd. Rule 38A does not deal with option
trausactions at all and there is no other rule which can cover
an arbitration in respect of option transactions. It is
further urged by the plaintiff that in respect of the option
contracts also there is no reference i fact to arbitration
although the contracts state that the disputes shall be

referred according to the rules of the Hast India Cotton -

Association, Litd. On the affidavits it appears to be
common ground that if no claim is left in respect of the sale
and purchase of the 2,000 bales no money is due by the
plamtiff to the defendants. The principal questions there-
fore to be determined are : (1) whether in respect of the

forward transactions of sale and purchase of 2,000 bales

there i3 a contract between the parties; and (2) there is
2 submission in writing as required by the Act.

In Mahomad v. Pirgjshaw® a petition was made to set

aside an award snter alic on the ground that the arbitrators
had no jurisdiction to decide the question whether there
were contracts of 800 and 100 bales as alleged by the
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252 INDIAN LAW REPORTS (19407

respondents there. In that case also the contracts were
repudiated by the petitioner and the confirmation notes
were not signed by him. In the course of his Judgment
B. J. Wadia J. obhserved as follows (p. 700) :—

«mhe very factum or existence of these two contracts being denied, there were
no disputes arising out of or in relation to them which could be referred 1o
arbitration.”

After considering the wording of rule 38A the learned J udge
observed as follows (p. 701) =—

€<, . butin my opinion disputes between parties in relation to a contract the
very factum of which is denied are not disputes whiech the arbitrators have jurisdiction.
to (iecide, Tn other words, the avbitrators have no jurisdietion to decide whether
in fact the contracts were or were not entered into.”

Jas Narain Babu Lol v. Navain Das Jaing Mal® was also
a case of setting aside an award. ShadiLalC.J.in delivering
the judgment observed as follows (p. 303) :—

“ Now, it is quite clear that the award does not profess to determine the question

of either the factum or the validity of the contract, nor do I think that either of these
matters was within the cognizance of the arbitrators.”

A distinetion exists between a contract which is voidable
on grounds which are outside the contract itself and the
question whether there was a contract at all.  As the Indian
Arbitration Act requires a submission in wricing, the fact
that a contract or submission in writing exists is to be
established by the person who comes to Court and applies
for astay. Ontheassumption that a contract which containg
a submission in writing exists, an application may be made,
because on that assumption the arvhitrators have jurisdiction.
If the fact of the contract itself iy disputed, the arbitrators
cannot decide the point, and the Cowrt in the normal course.
would refuse a stay. In the present case as the contract
itselfl ig in dispute, I do not think the arbitrators have
jurisdiction to decide whether there was a conmtract at all.
and the application for stay must fail on that ground.

@ (1922)  Lak. 296,
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The second question is whether theve is a submission in
wiiting as requived by the Indian Arbitration Act. Merely
sending contract notes by a party to apother without any
confinnation notes signed by the other party does not amount
10 a submission in writing, as required by the Indian
Arbitration Aet. T am not prepared to extend the decision
in Rambalksh’s case® and hold that in every case wherea
party sends only a contract note to the other side, because it
1s retained, there arises a submission in writing. This will
be all the more so where the faci of acceptance or retaining
the contract noteis disputed. To hold otherwise would nxean
that in every case where o stay application is made the Court
will have to inquire whether a contract has been made and
whether by conduct there has been acceptance. To decide
that considerable evidence, as in the present case, the evidence
of the whole transaction and instructions may have to be
gone into. Section 19 is in the nature of a summary
procedure and does not normally include any lengthy or
protracted inguiry of the type suggested. On this ground
also the application therefore fails.

It is not necessary to decide the question in respect of the
option transactions as it is admitted that if the transactions
0f 2,000 bales are excluded the plaintiff is not indebted to the
defendant.

The notice of motion is, therefore, dismissed with costs.

Attorneys for plaintiff : Messts. Benjumin, Chhatrapats
& Co,

Attorneys for defendants : Messrs. Matubhat, Jamietram
& Madan.

Notice of motion dismissed.
N. K, A,
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