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OEIGINAIi CIVIL.

Before 3Ir. Justice Kania,

SHPJRA3I HA]Sa'TEA3I, Plaintiff v. MOHANLAL & Co., Defendants.* 1939

Augvbst 1
Indian Arb'dmtmi Act {IX  of 1899), s. 19—Siaij of suit— Conimci denied—̂  ____

Jiirisflkfion of arhitmiors—Submission in writing.

Before tlie OoiU'fc-nillstay a suit tiiicler s. 19 of tlie Arbitration Act tliere must 
be a A'alid submission to arbitration.

Where the ccuitract giving rise to tlie dispute is itself denied i;he Court will refuse 
to stay tlie ,'iut because tlie arbitrators lia%-e no ji7risdiction to decide wketlier there 
-vvas a contrat‘t ;,tt all.

MaJiojiml V. PirojsJiatv̂ '̂  ̂ and Jai '̂'arayaii v. Narain followed.

The rat re retentioa by a party of a contract note containing an arbitration claiivse 
sent to Jiim does not amount to a submission in writing to arbitration.

Sambahli v. Bombay Gotton C om p a n y,explained.

D es 'E N B A N t’ s  jSTotice of Motion.
Application for stay of suit uader s. 19 of tlie Arbitration

Act.
The facts material for tKe purposes of this report are 

sufficiently set out in tlie Judgmeat.
ilf. C. Setahad, Advocate General, for tKe plaiatifi.
M. A, JinuaJi, for tlie defejidants.

Kanla J. Tliis is an application for stay under s. 19 of 
tlie Indian Arbitration Act, 1899. The plainti:ffi alleges 
that he is a merchant carrying on business as a pucca adatya 
in diverse commodities in Bombay. . Defendants, who are 
brokers in cotton, are members of the East India Cotton 
Association, Ltd. The plaintifi is not a member. The 
terms on which the plaintiff employed the defendants as 
brokers are set out in para. 2 of the plaint. It is not 
suggested by any side that the terms of employment were 
in writing. Different transactions took place and disputes

*0 . C. J, Suit m .  941 of 1939.
(1931) 34 Bom. L. E. 697. W {1922) 3 Laii. 206.

'3' (1930) 32 Bom. L. E . 1451.
MO-n Bk Ja 13—1
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1939 between tlie parties arose in respect of a sale of two lots of
1.000 "bales eacli on May 24 and a xepurcliase of the same
2.000 bales. It is stated tliat tlie contracts were dated Maj 
24 and 25. Several option transactions were also effected 
between the parties. On tlie contract notes sent in respect 
of the option transactions a slip was attached wliich stated 
tliat in the event of any dispute the same was to be referred 
according to the rules and by-laws of the East India Cotton 
Association  ̂Ltd., and the decision of the arbitrators and/or 
of the umpire as the case may be will be binding on the 
parties. In respect of the transactions of 2,000 bales the 
affidavits show that the defendants contend that 
instructions for these transactions were given by the 
plaintifi. After the transactions were effected the contract 
notes were sent by the defendants to the plaintiff and 
remained with the plaintiff. The plaintiff raised no 
disputes in respect of those transactions till a notice of 
demand was sent towards the end of June, 1939, when for 
the first time he repudiated the transactions and alleged 
that he had given no instructions. On the other hand the 
plaintiff alleges that he gave no instructions for these trans
actions and when the two contract notes were received he 
immediately telephoned to Mohanlal of the defendant firm 
and Mohanlal agreed that the contract notes were sent to 
the plaintiff through mistake. The plaintiff thereupon 
personally went to the defendants’ shop and returned 
the contract notes to the defendants. According to the 
plaintiff therefore he had given no instructions for those 
transactions and had not accepted the contract notes.

The first question which arises is Avhether there is a sub
mission in writing as required by the Indian Arbitration 
Act. The only submission in writing which can be alleged 
is in the contract notes sent by the defendants to the plain
tiff and alleged to be accepted by the plaintiff. In this 
connectimthe defendants rely on the decision of BlaclnveUJ.
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ill Rambahh v. Bombay Cotton CompcmyS'̂ '̂  On behalf 
c>£ t l ie  plaintiff on tlie otlier liaxicl it is contended t l i a t  tlie 
contracts are not signed by liim. He deiiies acceptance 
tliereof and contends tiiat Ramhahsli’s casê ^̂  l}.as no 
application to tlie facts of this case. On behalf of the 
plaintiff it is fin*ther ixi'ged that the arbitrators had no 
jni'isdictioii to determine whether the contracts in fact were 
nia.de, i.e. instructions were given by the plaintiff to the 
defendants which resulted in coiitracts of sale and purchase 
as put forward by the defendants. As that goes to the root 
of the jurisdiction of the arbitrators, the arbitrators cannot 
decide the point and therefore the application cannot be 
entertained. In respect of the option transactions the 
plaintiff contends that the agreement is of reference 
according to the rules and by-laws of the East India Cotton 
Association, Ltd. Rule 384 does not deal with option 
transactions at ah and there is no other rule which can cover 
an arbitration in respect of option transactions. It is 
further urged by the plaintiff that in respect of the option 
contracts also there is no reference in fact to arbitration 
although the contracts state that the disputes shall be 
referred according to the rules of the East India Cotton 
Association, Ltd. On the affidavits it appears to be 
common ground that if no claim is left in respect of the sale 
and purchase of the 2,000 bales no money is due by the 
plaintiff to the defendants. The principal questions there
fore to be determined are ; (1) whether in respect of the 
forward transactions of sale and purchase of 2,000 bales 
there is a contract between the parties ; and (2) there is 
a, submission in writing as required by the Act.

In MaJiomad v. Firojshaiô '̂ '̂  a petition was made to set 
■aside an award mt&r alia on the ground that the arbitrators 
had no jurisdiction to decide the question whether there 
were contracts of 800 and 100 bales as alleged by the

(1931) 34 Bom. L. R. 697.
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^  respondents tliexe. In tliat case also tlie contracts were
h™ m 3i rexmdiated by tlie petitioner and tlie confirmation notes 

were not signed by liim. In tlae course of his iudgment 
 ̂ & Co. B. J. Wadia J. observed as follows (p. 700)
Kama J, “ The very factum or existenoe of tliese two contracts being denied, there ■were- 

no disputes arising out of or in relation to them ifV'hich could be referred to. 
arbitration.”

After considering tlie wording of rule 38A tlie learned Judge 
observed as follows (p. 701) ;—

“  . . . but in my opinion disputes bet-ffccn parties in relation to a contract tho
very factum of ■R’iich is denied are not disputes which the arbitrators have iv,xisdiction. 
to decide. In other vords, the arbitrators have no jurisdiction to decide -whether 
in fact the contracts ivere or were not entered into.”

Jai Namin Bahu Lai v. Namin Das Jaini was also
a case of setting aside an award. Shadi Lai C. J. in delivering 
the judgment observed as follows (p. 305) -

“ Now, it is quite clear that the award does not profess to determine the question 
of either the factum or the validity of the contract, nor do I think that eitlier of these 
matters was within the cognizance of the arbitrators.”

A distinction exists between a contract which is voidable 
on groirads which are outside the contract itself and the 
question whether there was a contract at all. As the Indian 
Arbitration Act requires a submission in wrioing, the fact 
that a contract or submission in writing exists is to be 
established by the person who comes to Court and applies 
for a stay. On the assumption that a contract which contains 
a submission in writing exists, an application may be made,, 
because on that assumption, the arbitrators have jurisdiction. 
If the fact of the contract itself is disputed, the arbitrators 
cannot decide the point, and the Court in the normal course- 
would refuse a stay. In the present case as the contract 
itself  ̂is in dispute, I do not think the arbitrators have 
jurisdiction to decide whether there was a contract at all, 
and the application for stay must fail on that ground.

(1922) 3 Lah. 296.
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The second question is wlietlier tliere is a subiuissiorL in 
writing as required by the Indian Arbitration Act. Merely 
sending contract notes by a party to another without any 
confixination notes signed by the other party does not amount 
to a submission in writing, as required by the Indian 
Ai:bitration Act. I am not prepared to extend the decision 
in RambahFs case(̂ > and hold that in every case where a 
party sends only a contract note to the other side, because it 
is retained, there arises a submission in miting. This will 
be all the more so where the fact of acceptance or retaining 
the contract note is dispute d. T o hold otherwise would mean 
that in every ease where a staŷ  a23plication is made the Court 
will have to inquire whether a contract has been made and 
whether by conduct there has been acceptance. To decide 
that considerable evidence, as in the present case, the evidence 
of the whole transaction and instructions may have to be 
gone into. Section 19 is in the nature of a summary 
procedure and does not normally include any lengthy or 
protracted inquiry of the type suggested. On this ground 
also the apph’cation therefore fails.

It is not necessary to decide the question in respect of the 
oj)tion transactions as it is admitted that if the transactions 
of 2,000 bales are excluded the plaintiff is not indebted to the 
defendant.

The notice of motion is, therefore, dismissed with costs.
Attorneys for plaintiff : Messrs. Benjamin, OJihatfa’pati
Co.

Attorneys for defendants : Messrs. Matuhhai, Jamietram 
■i£’ Madan.
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1939

Notice of motion dismissed.
N. K. A.

(1930) 32 Bom, L. B. 1451.


