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accordance with justice to refuse a party who has failed
to appear on the adjourned date at the time fixed, but
appears at a later hour, the chance of having the suit
vestored. Generally I should like to point out that a
party who has failed to appear at the time fixed for the
hearing, if the equity of the case demands it,certainly
should have an opportunity of satisfying the Court
that he had sufficient cause for not appearing. Other-
wise much delay is caused before a decision is arrived
at on the merits. (See Shrimant Sagajirco v. S.
Smith®.) The rule must be made absolute, and we
send bhack the case for trial on the merits. Costs costs
in the cause.

SHAH, J.:—I agree.

Bule made absolute.
J. G, R.
® (1895) 20 Bom. 736 at p. 743.
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Indian Limitaiion dct (IX of 1908),: Schedule I, drticles 165, 181~Fe-
cution of decree—Property 'y recovered in excess~—dpplication by Judgment=
debtor for possession— Limitation.

Where, in execution of a decree, the decree-holder recovers property in:
excess of the decree, an application by the judgment-debtor to r e
possession thereof is governed by Article 181, and not by Avticle 165 £,
the Indian Limitation Act, 1908,
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Abdul Kavim . Islamun-Nissa Bibi® and Vachali Rokini . }i’ombi
Aligssant® | followed. - -

SECOND appeal from the decision of F. K. Boyd,
District Judge of Belgaum, confirming the order passed
by Swmitra A. H., Subordinate judge at Gokuk.

HExecution proceedings.

In execution of a decree, the defendants were placed
in possession of lands not covered by the decree and
belonging to the plaintiff.

The plaintiff, after a lapse of thirty days from the
date of his dispossession, filed a suit to recover possess-
ion of the excess lands. The plaint was treated by-
the Court as an application under section 47 of the

Civil Procedure Code, 1908,

The lower Courts were of opinion that the application

“was governed by Article 165 of the Indian Limitation

Act, 1908, and dismissed it as time-barred.
The plaintiff appealed to the High Court.
. A. Jahagirdar, for the appellant.

S. B. Parulekar, for D. N. Deshpande, for respond-
ents Nos. 1 to 4.

- Macweop, C.J.—This appeal raises an interesting.

question of law which hag not previously come before

this High Court. A partition decrece was passed in a
suit, and in execution of the decree the plaintiff com-
plained that he had been dispossessed of certain land
by the Collector’s Subordinate Officers which was his
own property and not subject to partition, He seems
originally to have filed a snit to recover possession of
the property, but it was decided by the District Court

-that the plaint should be treated as an application

@ (1916) 88 AlL 839 at p. 343. @ (1919) 42 Mad. 753.
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under section 47 of the Civil Procedure Code, and it
was treated so accordingly. The trial Judge held that
Article 165 of the Indian Limitation Act applied and
the application was held barred as not having been filed
within thirty days from the date of dispossession. The
guestion seemed so clear to the applicant’s adviser that,
as the learned Judge points outf, he seems to have
admitted that there was no way of getting rid of the
application of Article 165.

In First appeal this decision was upheld. The
learned Judge said: '

“Partition was made by the Collector in pursuance of a partition decree,
and in pursnance of that partition the present applicant wag admittedly dispos-
sessed of certain land which he now claims to. be his own exclusive propeity
and, therefore, not liable to partition. It iy admitted that the suit now treated
as an application was instituted several months after this dispossession.
These facts, I think, are exactly covered by Articls 165. This is an applica~
tion ‘under the Civil Procedwre Code, 1908, by a person dispossessed of

immoveable property and disputing the right of the decres-holder to be put °
into possession.' It is argued by M Majli, the learned pleader for the

appellant, that Article 181 applies to all applications under section 47. No
doubt there are applications under that section to which Article 181 would
apply. But, of course, it can have no application where a period of limitation
is provided elsewhere, and, in wmy opinion, ‘élsewhere’ in the presenf case 1.
Article 165.”

Asumlar question came before the High Court of
Allahabad in 4bdul Karim v. Islamun-Nissa Bibi@,_
The learned Judges said :

* On appeals being brought by both the decree-holders and the judgment--

debtors, the District Judge, holding himself, as we think quite properly, bound
by certain aunthorities mentioned hereafter, decided that the judgment-debtor’s

application was time-barred, on the ground that Article 165 of the Limitation:

Act applied to it, and that the time of thirty days had run out.  We are cl
“of opinion that when the matter is closely examized this view is unten:
“In & technical matter of this kind, when the language reliad upo ‘

express terms cover the case, it is of the highest 1mportanne to ﬁreahze &

(M (1916) 38 All. 339 at p;343.
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position of the parties and the context in which the language is used.  “Where
the interpretation sought-to be put upon the words is arrived at by implication
and by refereuce, the Court onght not to adopt a construction which hag a
restricting and penalizing operation unless. it is driven to do so by the
irresistible force of language. Now in ths: ordinary cowrse of things a
person who is wrongfully dispossessed of immoveable property has a remedy
by a snif for possession only. In matters arising out of the execution of
decrees, possibly becanse they are the indirect result of the active interference
of the Court itself, the Legislature has pravided two exeeptions. The
jndgment-dehtor must apply to the Court under section 47. If he is dis-

+ possessed of lend which is outside the decree, and he does not so apply, he

1oses his land.  He cannot bring a suif. Heis worse off than the ordinary
jperson wrongfully dispossessed.  Ou the other hand, if a third person outside
the suit is unfortunately the victim of some mistake in the decree itself, or by
1he decree-holder, be may apply to the Court in & summary manner, and if he '
is right he may be put back into possession. That is expressly provided hy
Order XXI, Rules 100-and 301, Such a person is better off than the ordinary
person. wrongfully dispossessed. He can bring a suit, of course, within
twelve years; but he can, if he pleases, apply summnarily for possession.

That is a privilege of a pecnliar and special character, from which the

judgment-debtor is excluded in express terms. It is not surprising fo find

such a privilege accompanied by certain restrictions. By Article 165 of the

Lirnitation Act of 1908 (the Article now in «uestion); such au application must
be made within thirty days. The Artiele is in these terms :—* Description of

.application :—Under the Code of Civil Procedure, 1908, by a person -dis.

possessed of immoveable property and disputing the right of the decree-holder,

.or purchager at o sale in execution of a decree, to be put into possession,

Period of Limitation:—Thirty days from the dete of dispossession.’ Now
that is o precise and compendious description of the right given, and the
application allowed to ‘a person other than the jndgment-debtor’ by
.Order XXT, Rules 100 and 101. It certainly applies to such an application
and there is no other provision in the Code which in the terms it employs at
all corresponds to it. We think it quite certain that when the Legislature
enacted Article 165, it had the provisions now contained in Order XXI,
Rules 100, 101 in mind. That is to say, it intended Article 165 to apply to
such an application. The argument for the view adopted in the reported
.cages, and followed by the Distiict Judge in the case, is that the words are .
wide enough to include a judgment-debtor. Separated from their context
this 18 true. A judgment-debtor is a ‘person’ in such o case as this.
Moreover, the judgment-debtor in his application under section 47 is complain,
“ing of the same sort of act as an applicant under Order XTI, Rule 100, would
shave to complain pf. But the moment it is realized that what the gchedule
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“4o the Limitation Act consists of is an enumeration of suits, appeals and
applications of various kinds, and that the languages of Article 165 is merely
5 definition or description, all difficulty as to the use of the word ' person’
disappears. In our opinion the word ‘person’ in that context, although
wide enough to include a debtor, was never used in any other sense than that
of a person who is authorized by Order XXI, Rule 100, to make an application
of that description. To hold otherwise would result in this, that if a
judgment-debtor applied to the Court under Order XXI, Rule 100, and
adopted the language of Article 165, his application would have to be
dismissed bécause he is precluded from making an application of that
-description, and yet if he postpones applying under section 47 for more than
‘thirty days, the language of the Article is to be applied to him.”

The learned Judges then referred to Rainam Ayyar
v. Krishna Doss Vital Doss®, and Har Din Singh v.
Lachman Singh®, in which cases it was held that
Article 165 would apply, and eventually they differed
from those decisions.

The case of Ratnam Ayyar v. Krishna Doss Vital
Doss® was considered by a Full Bench of the Madras
High Court in Vachali Rohini v. Kombi Aliassan®,
and in over-ruling the decision the Chief Justice traced
the history of Articles 165 and 168 of the Indian
Limitation Act of 1908. The Chief Justice said :

" The Legislature has, however, itself restricted the scope of Article 165 by

restricting in the Code of 1908 applications by third parties under Order XXI,
Rule 100, to applications with reference to property covered by the decree

-or sale in pursuance thereof, and the fact that this procedure is not now
applicable to complaints by third parties of dispossession of property not
covered by such decree or isale appeais to me td afford additional reason for
-excluding from the scope of the article similar complaints by defendants who,
-as I am satisfied, were never intended to be covered by it. I think, more-
over, that the rights of defendants are sufficiently restricted by their being
-required to apply under section 47 within the period limited by Article 181."

This question, therefore, having been considered
recently by the High Courts of Allahabad and

M (1898) 21 Mad. 494. ) (1980 25 AIL 343.
() (1919) 42 Mad. 753 at p. 760, -

1922;

RAsUL
v
AMINa,



1922,

Rastn
.
P-UARE

1036 INDIAN LAW REPORTS. [VOL XLVI

we should have to show very clear grounds for differ-
ing" from those decisions. For myself, I see no reason
why Article 165 should apply to judgment-debtors so
asto restrict their rightsvery seriously when dispossess-

ed of property which they allege had not come with-

in the terms of the decree which is being executed.
Ordinarily they would apply under section 47, and
would have a period of limitation for such an applica-
tion of three years under Article 181. As pointed out by

the learned Judges in A0dwl Karim v. Islamun-Nissc

Bibi®, a person other than the judgment-debtor is
notrestricted to makingan application under Order XX1I,
Rule 100, which is merely a summary remedy, and
his rights to a suit remain the same. The judg-
ment-debtor on the other hand has mno remedy by
suit. I agree that the wording of Article 165 makes
it absolutely clear that it was intended to apply to an
application provided for by Orvder XXI, Rule 100 and no
other, and that, therefore, where the applicant is a
judgment-debtor, the proper Article which applies to
his application is Article 181. I think, therefore, that
the appeal should be allowed and the Darkhast directed
to proceed according to law. The appellant should
get his costs of the appeal.

SHAH, J. :—The point arising in this appeal is not
free from difficulty; but on the whole I think that
the view taken by the Allahabad High Court in

- Abdul Karim v. Islomun-Nissa Bibiv .and by ithe

Madras High Couvt in Vachali Rohini v. Kombi
Aliassan®, ig to be preferred to the view taken by
those Courts in the earlier decisions rveferred to in those
cases. On the wording of the Article no doubtit may

.- appear as if it would apply also to the case of a judg-

ment-debtor dispossessed of immoveable property ; and
it is urged on behalf of the respondent before us that
Wm(1916) 38 All. 339. @(1919) 42 Mad. 753



