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I therefore agree tJiat the decree of the lower appel- 
liite Court slioiiid be affirmed and this appeal dis- 
iimssed with costs.

Decree cmifirmed 
3. G. E,

APPELLATE CIVIL.

Before Mr. Justice Pratt and Mr. 'Justice Fawcett.

B A I  llE W A , m m w  o r .A M B A B A M 'G O P A L  'C oric in a l D e fe n d a n t), A p pel-. 
LAST V. Y A L I  M A H O M E D  M IY A  M A H O M E D  akd  others (o rig in a l

PLAINTiFPS), IiKSPONTDEiiXS®. ,

Ti-amfer o f  Froperii/ Act ( I V  of tSS3), section 101— Extinguishment of 
chanjes— Onus erf proving contrary intentkm.

were tbe trustees of a Wakf. In 1915 tliey sued to l-ecover posses­
sion of (Liree lots o f property .ilieiiated by former trustees. • There were taort- 
<;'ages effected in the yeara 1891 and 1898 on lots Nos. 1 aod 2 and on the 

May 1903 these lots were sold by the, then trustees to the defendants’ 
predecessor-in-litle. Tiie defendants contended tliat even if their title under 
•tl:io sale euiild not be susstaiyed, their v‘ ;.hts under the )aort.-|af:̂ es o f  1891 and 
1898 were not extinguislied by laorger uuder seei'i' -.101 o:? the Transfer of" 
Propei’ty Act, iiiasiuucii as the coutinuaiice o f tlie mortgage security would 
I'e for their benefit:

Held, over-ruling the coiitentiou, that the question as to whether sueh eonti- 
•aiuance ^vould be for their benefit luustbe decided in the light of the eircura ; 
stances existing at the time of the transaction, and that the onus' lay on them 
io  prove cireuinstaneeH from winch it could be inferred that it was to their 
interest, and therefore their intention, at the time of the transaction to 
iieep the charges alive.

A p p e a l  under the Letters Patent against the decision 
Macleod 0. J. varyiji;^ the decree passed by R. S. 

Eroonitield, District Judge of Almiedabad, niodifying 
the decree passed by P. M. Bhat, Snbordinate Judge at 
Alimedabad,

Biiit to recover po-ssession.
^Appeal under the Letters Patent No. 37 of 1921.
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1922. There was a Kosa Imowii as Alamklian’s Eoza witlim 
the Municipal limits oi Ahmedabad. It was a waM’ 
property. The management of the Roza was conclncted. 
hy certain Fakirs named Pirusha and Ramjansha whey 
were living in som.e portion of the Roza an^tliey raised 
money on the security of the open sites.

In 1910 some Mahomedans of Ahmedabad instituted 
Suit No, 3 of 1910 for a declaration that the property 
was wakf property. The District Court declared the- 
property to be wakf, removed the old Vahiwatdars and. 
prepared a scheme appointing the present plaintiffs as- 
trusteeB. The trustees foiind that portions of Roza pro­
perty were alienated in favour of defendant Ho; Vb 
father on different dates as follows :—

On the 5th September 1891 lot No. 1 was mortgaged 
by Fakir Piriisha for Es. 99.

In 1898 Pirusha effected another mortgage on lots 
Nos. 1 and 2 for Rs. 600.

Ill 1901 lot No. 3 was mortgaged.

On the 9th May 1903 heirs of Pirusha gold the pro­
perty in lots Nos. 1 and 2 to defendants’ father by a 
registered sale deed for Rs. 1,000.

On the 15 th January 1915 the plaintiffs filed the pre-- 
s e n t  suit along with other companion suits to recover’ 
i:)ossessioa of the wakf i>roperty by setting aside the' 
alienation.

The principal contention of the present defendants', 
was that the snit was barred by limitation.

The Subordinate Judge liel.d that the suit in respect, 
of all the lots was barred iinder ArticIe^,lol of the- 
Limitation Act, as the mortgages had taken x>lace be­
yond twelve years and limitation ran from tlie date oi 
the transfer.
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On appeal tlie District Judge agree l̂ with the Sub- 
ordiaate Judge’s Yiew regarding Article 134 of tlie 
Limitation Act in respect of lots Nos. 1 and 2; as to lot 
No. 3 he set aside the decree of tiie lower Court and 
directed the defendants to hand over possession of it 
to the plaintiffs on payment to them hy the plaintiffs 
of the sum of Es. 99.

On appeal to the High Court the learned Chief Justice 
varied the decree. His judgment was as follows

M a c l e o d ,  0. J.:—In Sait Ho. 43 of 1915 there were 
three lots. With regard to the third lot which was 
mortgaged on the 9th September 1901, the iDlaintiffs 
have been allowed to redeem it on payment of Rs. 99, 
If the time taken up in fighting Suit No. 3 of 1910 be 
taken into account, plaintiffs have brought their suit 
within twelve years of the mortgage. Therefore they 
are entitled to recover possession without payment of 
the mortgage money.

With regard to the lots Hos. 1 and 2 they were mort­
gaged first in September 1891 and again August 1898‘ 
and were sold on the 9th May 1903. The remarks 1 have 
made in Second Appeal No. 313 of 1920̂ ^̂  also axoi)ly to 
this case. The transfer sought to be set aside is dated 
9th May 1903, less than twelve years before suit and it 
cannot be said that the mortgage rights have been kept 
alive. The plaintiffs are entitled to succeed and there­
fore the plaintiffs should recover all the three lots from 
the defendants with costs throughout.

(^JThe pertinent remarks in the Second Appeal Xo. S43 of 1920, referred to 
by his Lordship, were as follows

M a c l e o d , C. J.;— In Gokaldas Gojialdas j ,  Pnranmal Premsulchdas^^ the- 
mortgagee’ŝ  right, title and interest in certain immoveable property suhjeet to 
a first and second mortgage were sold in execution. Tiie»purchaser pdd off

W (1 8 8 4 ) 10  Gal. 1035 , :
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The defendants appea,led under tlie Letters Patents
I\:it{vardJicui 'witli JJ, G. .Dalvi, for the appelliiat.
6f. the res|)oii(lŵ ^̂

-F liA T T ,.X  j~-Th!,H is a ^Letiers Patent a,p]:)esil frcnn t l ie ' 
jiidgiueiit of the Cliiei; JiiBtvf.ce in Secoml Ap|}eal Ko, 102 
o:n920. Th.e sail; was Origiiial Suit Ko. 43 of 1915, : 
and was :6iefl by tlie phiintiJfe ’w Ijo ::ire triiBi;c‘es of a ’ 
wakt and th.oy sne to rccover ]:>osseasion of three lots

 ̂ . " 5 ■

w liici- Iiad. ]>een a lie n a te d  b y  fo i'm er truK toes, in  
b]'cft(3ii o r  a n d  in  exceirS of I,heir a n th o rii.y  as

ti'iisieri;, to  d o fe n d a iit o r  ck ireiid an i/s p re d e ce s so r- ' 
in -t it l i '.  LoIk  ISI'os. 1 and  2 w t-re so ld  l:>y tlieso fo rin er  

tne^H 'cs Oii 01,^ '9 t]i M ny 190^). L o t. N o . 8 h ad  been  

nioi-tg■urt'u/L}' thiyin, o n  th e  9t.h B(3pten).her IDOL T h e  
Jn d g e  ■ in  F i r s t  A p p e a l diBmi^^sed tJie  s a l t  

as r i ‘g;ir«Is hji'-s 'Nos, 1 and. 2 as  tiin e-b arred - u.:o(h:'r Arti~, 
cle  1H4 o i'tlie  l;iid;ia;n Limii^jdvion A c t .  B u t  as to  lo t  N o. S ; 
t h e le a r o e t l  lii^ i'rle t Jud^re h e ld  tln it t im e  ‘Wu,b .sa-vec* f>y 
tiiDfc o ccirp led  iii B o it N o . ^ of 1 9 1 0  -wldch laid  1 1 < u 

filed liy  th e  phiin.tills to  s e c u re  a ' d ecian f,lion  t h a t  tliC:; 

p ro p e r ty  in  su it  w as w a k f  i)r(‘>perty. aec^ni-dingly'
s e t  sirij:* iise roort^ 'age and. d e c re e d  p o ssessio n  l;r> tlie.; 
p la in  u ifs  ^nd:viec(; to  t l ie ir  p a y in g  , eo rap ej:isation  o .t 
Ife. [hi to  tlu3 d e fe n d a n t.

;■ In Becolid A,]jpeal No. 102 of 1920. the learned, Gtiief 
Justice that as regards Ints Nos. 1 and '2 time was 

^also Baved t)eenn;H0 tlici period oceo,];)ied in. p.r(!hf'ciiting'
tlie iL'st It wati held by live Pi-ivy ('<iun<;il iIikI Ih* a right to,

tiii' [iriiti' clian̂ e or to keep it: alive, atul the qi.H'ĵ iioii vvas viiiat in- 
teT'ili’W to bo ,! Ji'filiod to bin), iuirl tlitit iri the ;il.jseric(,‘ of (.(S’idctiei; t,o the 
■COi'itvui-y tlu'.-.prcHiiUfj'.iijn '/r.is that iu‘. i lit ended to keep it alive foe l.i.is owu 
betidit Iii Itidia ii f u ; J  trauHi'er ot a ii!Octsj;'«i!;e WMN iicver ntfult!/lor \vas 
au liiteidiou to la.-i i> a uhve ‘ver forfiially expressed. The qiiesiioM in
thi- inlevĉ l <./V '̂O. canity aud g<uid enn!,-„'taiee, whiit wari tlie inteijiioj) of
the pady payiii-̂  e';' lito eV ,rj-,D. BiU Heotiuu 1(11 of tbo Traiirfrer o(‘ Property 
. Act iiiuki H it clear tliat now uo nffcct can l; j given to an inlenlion to keep 
alive a ehavgu or olUt’r iijuiuubvanccs unl<jss it is fonnaJJy e.\pr(.!ssed...



-Suit Ko. ?> of 1910 would be taken intp account. He, 1922. 
tlierefore, lield that tlie plaintiffs were entitled to a g 
■declaration tiiat tlie sale of tiiese two lots on tlie 9tli t?. 
2\Iay 190o was invalid. But as regards tlie prayer for MioME®. 
possession, tlie defendants pleaded mortgages, one of 
the otli of September 1891, and tlie otiier in 1898, xinder 
wiiicli tliey were in possession at the time of the sale.
As to these, the learned Chief Justice held that those 
mortgages were extinguished by merger, and according­
ly decreed the plaintiffs’ suit. As to lot No. 3, the 
learned Chief Justice erroneously referred to the decree 
pa.ssed by tlie Drstrict Judge as a decree for redemption 
on pa's:meat of the sum of Es. 99, and he accordingly 
varied the decree and decreed the xilaintiJIs’ claim for 
|)ossession without payment of this sum which is 
really compensation but by mistake referred to as 
■redemption money,

111 this Letters Patent Api>eal filed by the defend- 
tiiifc, it is admioted that the defendant’s title as regards 
lots Nos. 1 and 2 under the sale of the 9th May 1903 
cannot be sustained ; but Mr, Patwardhan urges that 
the mortgages of 1891 and 1898 were not extinguished 
by merger. The law on the subject is enacted in 
section 101 of the Transfer of Projierty Act iinder 
which on the accxuisition of superior right the inferior 
light is extinguished unless the owner declares by 
©xpi-ess words or necessary implication that it shall 
continue to subsist or such continuance Would be for 
Ms benefit.

Now, there has been here no such declaration as is 
eottteniplated by this section ; but Mr. Patwardhan laid 
stress on the last words,of the section and argues that 
•the continuance' of the mortgage would be for the 
benefit of his client, and, therefore, it must be held that 
there was no merger. The last clause of section 101 of
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V .

1922. the Transfer of Property Act, i. e., tlie words “ continu­
ance would be for liis benefit ” are merely a guide to 
the intention of tlie owner, and it seems to me clear 
that the question o£ benefit must be decided iiv

JaAHOMBS** r t T *  " j * i T•view 01 the circumstances existing at the time of the- 
transaction. Otherwise the nature of the title might 
oe in suspense for an indefinite time. Where there i.̂  
DO mesne incumbrance outstanding at the time of the 
î ale, the conclusion seems to be ine-vifcable that the- 
mortgage has been extinguished. I refer in this 
connection to the case of Lomba Gomaji v. Vishvanath 
Amrit TUvanJcar w and the remarks of Jenkins C. J. 
in the case of Fakiraya v. Gadigaya ' In any casê  
the terms of the section throw the onus on the owner 
to prove circumstances from which it can be inferred 
that it was to his interest to keep the charge alive, so 
that at the time of the transaction that was his inten­
tion. No such evidence has been given on behalf of 
the defendants. I, therefore, think that the conclusion 
arrived at by the learned Chief Justice that these 
mortgages were extinguished on the plaintiffs’ sale 
is correct.

It is also faintly urged that the defendant was 
entitled to tack his adverse possession as purchaser 
since 1903 to his prior adverse possession as mortgagee. 
But possession cannot be tacked unless it is identical 
in nature. Before 1905 the defendants were holding 
adversely only to the extent of their mortgage interest.

The appellant, therefore, has no case as regards lot& 
Nos. 1 and 2.

As regards lot No. 3, it is true that the learned Chief 
Justice has treated Rs. 99 as redemption money  ̂
whereas the District Judge decreed payment of thiB 
sum not by way of enforcement of the mortgage but as

lOU INDIAN LAW REPORTS. [VOL.
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compensation awardable to the defendant in return for 
setting aside the mortgage. However, no objection has 
been taken to this sum in appeal, and, as it is not shown 
that the trust estate received any benefit from the 
mortgage money, it is doubtful whether this is a case 
in which compensation could have been awarded.

I, therefore, confirm the decree of the learned Ohiei 
Justice and dismiss this appeal with costs.

Fawcett, J . On the question of possession in 
regard to lots Nos. 1 and 2 ,1 do not see how the fact of 
the defendants having possession from 1891 under their 
mortgage deed can affect the question of limitation 
that arises in the suit. Admittedly Article 134 of the 
Indian Limitation Act is the proper Article to apply, 
and under it limitation runs only from the date of the 
transfer by the trustee or mortgagee and not from the 
preliminary conveyance, bequest or mortgage. Thi& 
is clear from the use of the word “ transfer ” in the 
third column, corresponding to the word “transferred'" 
in the 1st column of the Article, and is Supported by 
a comparison of the wording of the preceding Article 
133, where the word “ purchase ” in column 3 clearly 
also refers to the subsequent transaction mentioned in 
the 1st column. Article 142 or Article 144 does not 
apply to this particular case, and, therefore, no question, 
of adverse possession, in my opinion, arises.

In regard to the question of merger,, I agree with 
my learned Brother that the time to be considered in 
determining whether the continuance of the incum­
brance would be £or the benefit of the owner of the 
incumbrance must be the time of the t̂ransaction under 
which he becomes absolutely entitled to the property. 
On this point Lagree with the view taken in the casê  
ol Jiigal KisJiore Y.  Mam

i m

B ai E e w a .

ÂU.

w (1912 ) 34 All, 268.,
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1922. Tiie second point is wliefcher in this case we sliouM 
draw II presriiirptlA).ii tliai, tlie deftiiidant wliea lie 
obtained tlie sale deed. o[ 190S intende.d llie incniii,- 
brance to subslyL because it was for liis benefit to do so*. 
Ko doubt, in tlic c.ise of Gokaldas Gopaldas y, Puran- 
mal Prem siikhi(M s^ii hi Kidd: Tiie ot'dinary mle
is tlnit a man liavlug a right to act in eitiier of two 
wâ ŝ, slialt be assumed lo Iiave acted, according to liis 
i i i i e i x . ' StBnt  ttad; was a case wliere a mortgai>or’s 
rig'lit. title and interest: i]i certain immoveables were 
sold srrbject to a iirst ajid a Kecond inorijgage and tlie-; 
piirahaBcr afterwards pa,id oil: tlie tirist mortgage. Tliere 
was, therefore, another inci:i:mi::»i'an.ce snb»isting, aiid 
it clearly was for tlie benetit of the purchaser of the 
mortgagor’s rigbt, title and i.DtereBt tJiat there shonld 
not be merger. Their Lordslrips’ reniark, I think, is 
intended to apply tb cases of tliat description. Thus 
after referring to tbe fami.liar instance of a tenant for 
life paying oil' a charge npon tlie inheritancej tliey say ; 
"‘ In Ga,cli case it may be for tlie advantage of th.e owner 
of a partial inte:!’cst to keep on foot a charge npon the 
■corpn« winch he has p a id ” . But that is a very 
diilerent case to one wliere the purcliaBeris the originfd 
inort'gagee and tliei'o is no outsi;anding incumbrance.^' 
On tills point I may refc]’ to the remarks of Chief' 
Justicc Bellows in an American cane cited in Gliose’  ̂
Law of M’ortgagc' in Iiuiia., ■Iti:i .l^diliion, Vol. 1, page 488,. 
He says : The docii;ine of merger springs from the
fact tbat when the entire equitable and legal estates 
ure U'iited in tlic? same person, there can be n.o occasion 
to keep them dit^liucL for ordioaiily it could be of no 
use to tlie owner to keep up a cliarge npon, an estate of 
which be was seised in fee simple 1 think, therefore,^ 
the ordinary proBumptioo in such a case is that tlnj 
owner does not intend to keep up tlie charge upon th©

0> (1884> 10 Cal. 103,5al;p. 104G.
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estate to wliicli lie has acquired a ..fall T,his
counteracts the rule laid down in ■ Chkaidas GopaMas 
\\ Puranm al PremsihkJidas^ '̂^  ̂ and I tliink tlie learned. 
Cliief Justice was Tigiit In. liolcling tliat m  this case 
there had been a merger.  ̂ ^

On the other poiats I agree wUh what my learned 
Brother has said and co.iicur in the proposed order. ,

Decree confirmed.
,j. G. B.

ii) (1884) iO Cal. 1035 at p. 104G.

192.2;
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M a h o m k b ,-

APPELLATE CIVIL.

Before Sir Norman 2tadeod, Kt.^ Chief Jmtiec, and Mr. Justiee Cm/ajee.

SHA^KARBIIAT BALAM BnAT KANITKAR (original P u in t if f ), 
A ppellant w. SAKHAUAMBHAT HARBIIAT KANITKAR a??d' ajj-
GTHSa (OTtiaiNAL DeFENDAKTS), E eSPONBENTS"’.

Ckil Procedure Code. (Aid V o f 190S), Order X X X IIl, Rule 9— Pauper 
suit— Concealment o f propp/tiy—Diqimfperlug ihe pla'mUf'.

In aa parte proceeding,- the' plaintU? ■ was' perttiitted to fiie -a suit in. 
fornia,pauperis f o r  a  claim , which required a Conrt-.feo o f over Hs. 500. It 
was then clisecA'erevI that the plaiiitiffi hail failed to bring to tlie notice of tiro 
Court his life-pdlicy -vahic-d at Hb. 245. The plainlift was disspaHpeted and 
ealled upon to pay the Gonrt-fees. For failure to pay tljo amount, the suit 

disi-fiissed. The pjaintiffi haviug appealed,

Setd, reversing the .order and restoring . tho suit,- 'that -the - "facts' in the 
p ’eaent case tlemanded a further scratiny liy the Gom-t to ascertain whctlier 
the p k in tif  had means so that kc ought not to he allowed to eontinne the 
suit as ft pauper. ■

: Eiest  appeal from, the decision o f E. F. Rego, First 
Class Subordinate Judge at Poona,

Bnii for partition.'

The. plaintiff ai^plied for leave to iile the suit in 
forma paupm%s \ ihQ Conrt-fee payable on tlie claim., 
was Bs. 555, At the inqniry into ipanpeiim, the 

First Appeal No. 1 9 7  o£ 1 9 2 1 . /

March O;.


