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I thercfore agree that the decree o{ the lower appel-
fate Court should be afirmed and this appeal dis-
ymdssed with costs.

Decree confirimed
J. G. R,

APPELLATE CIVIL.
Before Mr. Justics Pratt and 3Mr. Justice Faweett.

BAI REWA, winow or AMBARAM GOPAL (omicixaL DEFENDANT), APPEL-
LANT . VALI MAHOMBED MIYA MAXOMED axp ormgrs (ORIGINAL
PLainTirrs), RispoxnexTs®,

Transfer of Peoperty Act (IV or 1882), section 101—Ectinguishment of

charges—~Onus of proving conirary intention.

Platutillis were the irustees of « Wakf, In 1915 they sued to recover posses-
wiou of tlwee Loty of property Wienated by Zormer trustees,. There were wort-
wages effected in the vears 1891 and 1898 on lots Nos. 1 and 2 and on the
Gih May 1908 these lots were sold by the theén  frustees to the defendants’
predecessor in-dtle, The defendants contended that even if their title under
the sale conld not be sustuined, their rhis under the mortdures of 1891 and
1898 were not extinguished by merger unager seeli o 101 of the Tronsier of
Property Act, tnwswuch ag  the continmance of the mortgage security would
e Tor their benelit:

Held, over-ruling the eontention, that the question as to whether such conti-
ananee would be for their benefit wnst be decided in the light of the circum
slances existing at the thae of the transaction, and that the onus lay on them
o prove cirenmstances from which it could be inferred that it was to their
iuterest, and therefore their intention, at the time of the transaction to
Zeep the charges alive.

APPEAL under the Letters Patent against the decision
©f Macleod C. J. varyiny the dececa passed by R. 8.
Broomijeld, District Judge of Ahmedabad, modifying

the decree passed by P. M. ‘Bhat, Subordinate Judge ‘at

Ahmedabad

bmt to recover possession..
#Appeal uider the Letters Patont No. 87 of 1991
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There was a Roza known as Alamkban’s Roza within
the Municipal limits of Ahmedabad. It was a wakf
property. The management of the Roza was conducted.
by certain Fakirs named Pirusha and Ramjansha who
were living in some portion of the Roza an®they raised
money on the security of the open sites. '

In 1910 some Mahomedans of Ahmedabad instituted
Suit No. 3 of 1910 for a declaration that the property
was wakf property. The District Court declared the
property to be wakf, removed the old Vahiwatdars and:
prepared a scheme appointing the present plaintifls as.
trustees. The trustees found that portions of Roza pro-
perty were alienated in favour of defendant No. I's
tather on different dates as follows :—

On the 5th September 1891 1ot No. 1 was mortgaged
by Fakir Pirusha for Rs. 99.

In 1898 Pirusha effected another mortgage on lots
Nos. 1 and 2 for Rs. 600.

In 1901 lot No. 3 was 1£101'bg11.ge£l.

On the 9th May 1903 heirs of Pirusha gold the pro-
perty in lots Nos. 1 and 2 to defendants’ father by a
vegistered sale deed for Rs. 1,000.

On the 15th January 1915 the plaintilfs filed the pre-
sent suit along with other companion suits te recover
possession of the wakf property by setting aside the
alienation.

The principal contention of the present defendants
was that the suit was barred by limitation.

The Subordinate Judge lield that the suit in respect
of all the lots was barved under Article, 154 of the
Limitation Act, ag the mortgages had taken place be-
yond twelve years and limitation ran from the date of
the transfer.
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On appeal the District Judge agreedd with the Sub-
ordinate Judge’s view regarding Arsicle 134 oi the
Limitation Act in respect of lots Nos. 1 and 2; as to lot
No. 3 he setaside the decree of the lower Court and
directed the defendants to hand over possession of it
to the plaintiffs on payment to them by the plaintiffs
of the sum of Rs. 99.

On appeal to the High Court the learned Chief Justice
varied the decree. His judgment was as follows :—

'MACLEOD, €. J.:—In Suit No. 43 of 1915 there were
three lots. With regard to the third lot which was
mortgaged on the 9th September 1901, the plaintiffs
have been allowed to redeem it on payment of Rs. 99.
1f the time taken up in fighting Suit No. 3 of 1910 be
taken into account, plaintiffs have brought their suit
within twelve years of the mortgagé. Therefore they
are entitled to recover possession withont payment of
the mortgage money.

‘With regard to the lots Nos. 1 and 2 they were mort-
gaged first in September 1891 and again August 1898
and were sold on the 9th May 1903. The remarks I have
made in Second Appeal No. 343 of 1920® ‘also apply to
thig case. The transfer sought to be set aside is dated
9th May 1903, less than twelve years before suit and it
cannot be said that the mortgage rights have been kept
alive. The plaintiffs are entitled to succeed and there-
fore the plaintiffs should recover all the three lots from
the defendants with costs throughout.

(UThe pertinent remarks in the Second Af)penl No. 343 of 1920, referred to
by his Lordship, were as follows :—

Macteon, C. J.:—In Gokaldas Gopuldas 5. Puranmal Premsulkhdas® the-
mortgagee's_right, title and intevest in certain immoveable ,pi'opert”y suhjeét tt‘)w“
a first and sccond mortgage were sold in execution. The» purchaser paid off

(1) (1884) 10 Cal. 1085,
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The defendants appealed under the Yetters Patent.
}"‘.‘{.‘“‘,‘“f‘}’c‘”/'HK wibh £ G. Oalvd, Tor the appellant. 7
G N Pk, tor the respondents.

Tuawr, 3o o—This s o Letters Patent appeal from the
judgment of the Cldel Justice in “Snmm 1 Appeal No 102
of 143, The suitt was Oviginal Suit No. 45 of 1915_
andd wos ;rh < by the plaintiffs who are trustoes of (,J '
wakl, and thoy sue o vecover possession of three lots,
wideh had been  alienated by Toemer  teostees, in

bresch of wenst and in exeers of thetr anthorivy

%

trvsices, to the defendant or defendant’s predecessor-
in-title, obs Nos Land 2 weee sold by these former
truvioes o toe Sth May 18050 Lot No. 8 had been
worteaeed B them on the 9th nu‘ptmmmr 1991, The
Dricartel Judge in First Appeal  dismissed the saig
as regamts Iobs Nog, 1 and 2 as thme-biarred  under Apti-
clo 1..r ol ihe bodian Timitation Act, But as to lot No. 3
the Jearneda Disteict Judge held that time was saved by
time ocer pled i Sait No. & of 1910 which had been
fited by Uie plnintils to secure a declarntion that the

properiv v suie was wakf property.  He aceordingly
seh sice e morteage and decreed possessioft to the
pladuiddfs sebjech to their paying  compensation of
Bx it the defendant. .

in Becond Appeal No. 102 of 1920, the Iearncd Chick
Justice beid that as regards lots Nos, L and 2 time wus
iﬂ&:n RV qf Fw R H) 3 pm'm(i oce uplui i - prasee uting

the ‘.‘ :

eniing

H Wik lu-H by the I yivy Conge |l thut he Wi owly \\11 to

Wt prfor ol

wrpe or Lo Feep it alive, and the question was what in-
teniton war to bo aceribed to himy, and that i the absenee of evidenee {o the
covltvry He premena bimowas that he intended to keep it alive Tor his own
bevelit, Lo i o Dol transfor of o mortgage was aever made nor wag

an folention o ooy teslive over formadly exprossed, The guestion was, in

the dnfurest ol jood cenee, what was the tention of
the party pagiog o ool rges Bat seetion 10T of tie Transtir of Property

At ke it elewre dint now o effect can ks given to an nfention to keep

N ,culu?{‘y aud g(nnl cony

alive w gharge or vllier nownbrances uudess it s formally espressed...
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Suit No. 3 of 1910 would be taken intp account. He,
therefore, held that the plaiﬁtiffs were entitled to a
“declaration that the sale of these two lots on the 9th
May 1903 was invalid. But as regards the prayer for
possession, the defendants pleaded mortgages, one of
the 5th of September 1891, and the other in 1398, under
svhich they were in possession at the time of the sale.
As to these, the learned Chief Justice held that those
mortgages were extinguished by merger, and according-
iy decreed the plaintiffs’ suit. As to lot Ne. 3, the
learned Chief Justice erroncously referred to the decree
passed by the Distviet Judge as a decree for redemption
on pavment of the sum of Bs. 99, and he accordingly
vavied the decree and decreed the plaintiffs’ claim for
possession without payment of this sum which is
really compensation but by mistake referred to as
redemption money.

In this Letters Patent Appeal filed by the defend-
ant, it is admicted that the defendant’s title as regards
lots Nos. 1 and 2 under the sale of the 9th May 1403
cannot be sustained ; but Mr. Patwardhan urges that
the mortgages of 1891 and 1898 'were not extinguished
by merger. The law on the subject is enacted in
section 101 of the Transfer of Property Act under
which on the acquisition of superior right the inferior
vight is extinguished unless the owner declares by
express words or necessary implication that it shall
continue to subsist or such continuance would be for
his benetfit.

Now, there has been here no such declaration as . is
contemplated by this section ; but Mr. Patwardhan laid
stress on the last words of the section and argues that
the continuance "of the mortgage would be for the
benefit of his client, and, therefore, it must be held that
there was no merger. The last clause of section 101 of
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the Transfer of Property Act, i. e., the words “conting.
ance would be for his benefit” are merely a guide to
the intention of the owner, and it seems to me clear
that the question of benefit must be decided in
view of the circumstances existing at the time of the
transaction. Otherwise the nature of the title might
be in suspense for an indefinite time, Where there is
no mesne incumbrance outstanding at the time of the
sale, the conclusion seems to be inevitable that the
mortgage has been extinguished. T vefer in this
connection to the case of Lomba Gom&ji v. Vishvanath
Awwrit Titvaniar @ and the remarks of Jenkins C. J.
in the case of Falkiraya v. Gadigaya ®. In any case,
the terms of the section throw the onus on the owner
to prove circumstances from which it can be inferred
that it was to hig interest to keep the charge alive, so
that at the time of the transaction that was his inten-
tion. No such evidence has been given on behalf of
the defendants. I, thervefore, think that the conclusion
arrived at by the learned Chief Justice that these
mortgages were extinguished on the plaintiffs’ sale
s correct.

It is also faintly urged that the defendant was
entitled to tack his adverse possession as purchaser
since 1903 to his prior adverse possession ag mortgagee.
But possession cannot be tacked unless it is identical

in nature. Before 1905 the defendants were holding

adversely only to the extent of their mortgage interest.

The appellant, thevefore, has no case as regards lots
Nos. 1 and 2.

Ag regards lot No. 3, it is true that the learned Chief
Justice has treated Rs. 99 as redemption money,
whereas the District Judge decreed payment of this
sum not by way of enforcement of the mortgage but as

W (1898) 18 Bom. 80. . @ (1901) 26 Bom. 88.
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compensation awardable to the defendant in return fqr
setting aside the mortgage. However, no objection has
been taken to this sum in appeal, and, as it is not shown
that the trust estate received any benefit from the
mortgage money, it is doubtful whether thisis a case
in which compensation could have been awarded.

1, therefore, confirm the decree of the learned Chief
Justice and dismiss this appeal with costs.

FAWCETT, J.:—On the question of possession inm
regard to lots Nos. 1 and 2, I do not see how the fact of
the defendants having possession from 1891 under their
mortgage deed can affect the question of limitation
that arises in the suit., Admittedly Article 134 of the
Indian Limitation Act is the proper Article to apply,
and under it limitation runs only from the date of the
transfer by the trustee or mortgagee and not from the
preliminary conveyance, bequest or mortgage. This
is clear from the use of the word “transfer” in the
third column, corresponding to the word “transferred”
in the Ist column of the Article, and is supported by
a comparison of the wording of the preceding Article
133, where the word “ purchase ” in column 3 clearly

also refers to the subsequent transaction mentioned in

the 1st column. Avrticle 142 or Article 144 does not
apply to this particular case, and, therefore, no question
of adverse possession, in my opinion, arises.

In regard to the question of merger, I agree with
my learned Brother that the time to be considered in
determining whether the continuance of the incum-
brance would be for the henefit of the owner of the
incumbrance must be the time of the'transaction under

which he becomes absolutely entitled to the property. -
On this point I-agree with the view taken in the case

of Jugal Kishore v. Ram Narain W,

(1912 ) 34 All 268,
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The second point is whether in this case we should
draw a p.l.‘omimptiu_u thiel the defendant when he
ohtained the sale deed of 1908 intended ihe incum-
Brance to subsist because 16 was for his henelit to do so,
No doubt, in the case of Golkaldas Gupaldas v, Puray-
anal Premswlilidas @ it is gadd ¢ “The ovdinary rule
is that a man having avight 1o act in either of two
wiys, shall be assumed to have acted according to his
interest”. But that wag o case where a mortgagor’s
sold subjeet o n first and & seeond morigage und the-
purchaser afterwards paid off the {irst movtonge. There
was, thervefore, another incambrance subsgisting, and

right, title and inferest in certain immoveables wore
ol

it clearly wag for the benefit of the purchaser of the
morlgagor’s vight, title and interest that there slould
not be mergey. Their Lordships’ remarl, I think, is
intended to apply to cases of that description.  "Thus
alter veferring to the familiar instance of a tenant for
life paying off a charge upoun the inheritance, they say
“In each case it may be for the advantage of the owner
of a partial intevest to keep on foot o charge apon the
corpos which he has paid”.  But that is a very
different case to one where the purchaser is the original
mortgagee and there is no ountstanding incumbrance.-
On this point 1 may refer to the remarks of Chief
Justice Bellows in an Awmerican case cited in Ghose’s
Liw of Mortgage in Tndiy, 4t Hdition, Vol. I, page 488,
Hesays: “The doclrine of moerger springs from the
fuct that when the entive cquitable and legal estates
are wiiled in the same person, there can be 10 occasion
to keep them distinel, tor ordionrily 16 could be of no
use 1o the owner to keep up a charge upon an estate of
which hie wag seised indee siiwple”. I think, 1:‘13.<§r0f0}_'e;‘
the ordinary presumption in sueb w case is that the
owner does not intend to keep ap the charge upon the

@} (1884 10 Cul. 103D aut p. 1046.
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estate fo which he has acquired a fnll title. This
counteracts the rule laid down in Gokaidas Gopaldas
Puranmal Premsulihdes,® and T think the learned
Ohief Justice was vight in holding that in this case
there had bren a merger.

On the other points I agree ‘”’Lth what my learned

Brother has said and concuy in the proposed order.

Decree confirmed.
J. G R.
1) (1884) 10 Cal. 1035 at p. 1046,

APPELLATE CIVIL.

: »
Before Sir Norman Macleod, Ki., Chicf Justive, and Mr. Justice Coyajee.

SHANKARBIAT DALAMDIAT TANITEAR (omamnan Prantier),
APPRLLANT » SARHARAMBIAT HARBUHAT RANITEAR axp ax-
orrnrn (onlewat DeEreNDANTS), REspoxpentTy®

‘Aot Voof 1908), Order XXXIII, Rule 9— Pauper

suit—"LConpcealment of propevty—Dispaupering the plasniiff.

Civil Droeedure Code {

In an er parto proceeding, the plaintitf was permi tted to file a suit i
L5000 Tt
wns then discovered that the phaintiff had failed o bring to the notice of the
Cowrt his life-policy valued at Rs. 245,
Tor

Forma pauperis for a claim  whish requived o Comvt-fee of over Ny

ealled npon to pay the Conrt-fees. failmre to pay the amount, tho anig

was dismissed.  The plaintlif having appealed,

that ‘the facts in the
present case demanded a further seratiny by the Corrt to ascertain whether

Held, reversing the order and restoring  the suit,

the plaintill had means so that he ought not to be  allowed to continne the

suil as & paaper.

FirsT appeal from the decision of E
Class Subordinate Tudge at Poona.

K. F. Rego, First

Suit for partition.

The plaintiff applied for leave to file the suit i
forma pavperis ; the Court-fee payable on the claim,
was Rs. 585, At the inquiry into pauperism, the

* Fivst Appenl No. 197 of 1921,

The plaintilt was dispaupered and
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