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from dealing in any way witli tlie snit property. We 1922, 
tliinlv it is clear in siich a case tliat a* defendant would 
be entitled to come to Court and ask for the payment to 
liiin of the consideration money for tlie purcliase on Ms 
tendering a sale-deed, W e think the order made by the 
Judge in the Court below was a perfectly correct order 
and that the defendants came within the definition of 
decree-hokler in section 2 (3), Civil Procedure Code, If 
the plaintiff in a suit for specific performance, after 
having obtained a decree, discovers or is apprehensive 
that the defendant cannot give him a good title, then it 
seems to me his proper course is to apply to the Court 
that passed the decree for a review, or in the alterna
tive Tt may be open to him to file another suit against 
the defendant to set aside the previous proceedings.
The appeal must be dismissed with costs.

Appeal dismissed.
E. R.

APPELLATE CIYIL.

Before Sir N'or^nan Macleocl, Kt., Chief Justice, and Mr. Justice Coyajee.

THE TALITKDAKI SETTLEMENT OFFICER, t h e  COLLEOTOR ov t h e  

D i s t r i c t  o f  K a t m  a s  M A N A a K R  o f  t h e  E s t a t e  o f  NAHA:RSINGJI 
MEHRAMANSINGJI, t h e  THAKORSAHBB OB' DEHVAN ( O E ia iU A L  

P l a i n t i t 'p ) ,  A p p e t .l a n t  m . AKUJI ABHRAM MTJSE, a n d  o iH B itB  (orj- 
G iN A L  D e f e n d a n t s ) ,  R e s p o n d e n t s ’®.

^Gujarat Taluhdars' Act (Bom. Act VI of 1888 as amended ly  Bom. Act I I  o f  
190o), section 29B — Mortgage— Knoioledge o f the Taluhdari Officer— Sub
sequent notiHcation to register claims— Failure to notify olaim, effect of'— 
Misjoinder o f causes o f  action.

, The property in suit was a Talulcdari estate. In 1869, it was mortgaged 
with possession by the then Talukdar to the predecessor-in-title of defendan,ts 

3s[os. 1 to 7. Between 1895 and 1906, the defendants Nos. 1 to 7, alleging

*  First Appeal No. 188 o£ 1920 .
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1022. tliat they were owners, executed several mortgages in favour o£ defendants- 
Nos. 8 to 10. From a'date jjrior to 1896, tlie estate had been under the 
mlnagemeat of the Talukdari Settlement Officer. In 1905, this officer issued 
a n o t i l iG a t i o n  under s e c t i o n  29B of the Gujarat Talukdars’ Act. None of the 
defendants, however, notified their claims as required by the notice. The- 
Talukdari Ofiicer thereupon sued to recover possession from the defendants. 
The lower Court held that the suit was bad for misjoinder of causes o f action 
against defendants Nos. 8 to 10 and farther that it was not necessary for tle- 
defendants to notify their claim inasmuch as the Talukdari OiBcer knew of the 
mortgage o f 1859 having In  fact, in 1899, called for a cojpy of the mortgage 
deed. On appeal to the High Court,

Seld, that the suit was not bad for misjoinder of causes of action,

Held, further, that although the plaintiff had knowledge of the original 
mortgage deed o f 1859, those wlio were desirous of claiming under that deed 
were bound to give notice in .writing of their claim after the nQtification under 
section 29B was issued and the defendants having failed to do so, the plaint
iff was entitled to succeed.

F irst ?ippeal against tlie decision of" Motiram S., 
Advani, District Judge, Broach.

Suit to recover possession.

The property in suit which consisted of Survey 
No. 1040 measuring 5 acres 10 gunthas and Survey 
No. 1069 measuring 12 acres 17 gunthas was a part of 
the Talukdari estate of Naharsingji, Mehramansingji,. 
Tliakor of Dehvan. It was mortgaged with possession- 
ill the year 1859 to the|)redecessors-iii-title of defendants; 
Nos. 1 to 7. The estate had been managed by the- 
Talukdari Settlement Officer since Naharsingji’s father’s- 
time.

Between 1895 and 1906, the defendants Nos. 1 to T 
executed various mortgage deeds in favour of defend
ants Nos. 8 to 10, under which these defendants held

■ 16 acres and 24  ̂gunthas, while the remaining one acre 
and 12i gunthas remained in the possession of defend
ant No. 2.

On the 12th October 1905, the Talukdari Settlement. 
Ofiicer published a notice under section 29B of Gujarat
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Talukdars’ Act, calling ui)on the claiinaiits to >siil3mit 
tlieir clairQ̂ s against ISTaliarsingJi or liis property witMn 
six montlis from;the publication of the said notice.

The defendants Nos. 1 to 10 did not submit their 
claims.

The Talnkdari Settlement Officer thereupon served 
the defendants with a notice to vacate iinder section 202 
of the Bombay Land Eevenue Code and as they failed 
to vacate, iiied the suit in 1917.

The defendants contended inter alia ih.'&tiliej had 
no knowledge of the mortgage of 1859, that their claim 
to the property was not affected by the notice given by 
the Talnkdari®Settlement Officer; that the several 
causes of action were wrongly Joined ; and that the 
right was lost by adverse possession.

The District Judge held that the suit was bad against 
defendants ISTos. 8 to 10 for misjoinder of causes of 
action as defendants Nos. 1 to 7 gave themselves out as. 
owners of the lands and executed mortgages in favour 
of these defendants. He also held that the suit waS' 
barred as against the said defendants under Article 134 
of the Limitation Act. On the question of notice, he 
found that section 29B of the Gujarat Talukdars’ Act 
was not applicable.

The plaintiff appealed to the High Court.
G. N. Thakor, for the appellant.
JSf. K. Mehta, for respondents Nos. 1, 2, 3, Q, 7 

and 10.
DJmxijlal Thakor with JR. J. Thakor^ for respond

ents Nos. 8 and 9.
M aoleod, G. J. .— The suit was filed by the plaintiff 

as Talukdari Settlement Officer and Manager of the 
estate of Naharsingji Mehramansingji, the Thakorsaheb 
of Dehvan, to get possession of certain survey numbers^

T a l c k d a e j :
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alleged to belong to the Talukdari estate. The suit 
property had been mortgaged in 1859 by the tlieii- 
Taliikdar to the predecessors-iii-title of defeiiilants 
Nos. 1 to 7. It seemB tliat they partitioned aiiioiigat 
themselves the suit property, and dealt with the suit 
property as if they were owners, executing various 
mortgage deeds between 1895 and 1906, which resulted 

16 acres and 24-i gunthas becoming mortgaged to 
defendants Nos. 8', 9 and 10, 1 acre and 12| gunthas of 
the suit property remaining in possession of the 2nd 
defendant. The Judge found that defendants Nos. 8 to ■ 
10 had been in possession for more than twelve years 
after tlie lands had been mortgaged to^them, although 
there seems to be an error with regard to the mortgage 
«of 1906 which was less than twelve years before suit. 
As the defendants Nos. 1 to 7, mortgagees of the Taluk- 
dars, represented that they were owners, defendants ; 
Nos. 8 to 10 were entitled to rely upon that representa
tion io-r the purposes of Article 13̂ ± of the 1st Schedule 
to the Indian Limitation Act. The rights of defendants 
Nos. 8 to -lO to whom defendants Nos. 1 to 7 executed 
mortgages would be established after twelve years as 
;against the Talukdar, and if he wished to redeem and 
recover possession of the i:>roperties, he would have to 
pay defendants Nos. 8 to 10 the amoiint due on the 
mortgages with regard to which they had been in 
possession for more than twelve years. The Judge 
found that the plaintiff’s claim to get possession from 
defendants Nos. 8 to 10 was bad for misjoinder of 
■causes oi action, and dismissed the suit with regard to 
those defendants. The only result of that would be 
that the plaintiff will have to file another suit against 
those defendants to recover possession. But in ‘ our 
opinion the Judge’s decision was wrong. There is no 
reason why the plaintiff should not join defendants 
Nos. 8 to 10 in a suit against defendants Nos. 1 to 7*



As lie was endeavouring to get possession of all tlie 
milt propertieSj and tlie only resnlt of defendants Nos. 8 
to 10 esfcablisliing their claims under Article 134, would 
be that the plaintiff in order to get possession of the 
lands mortgaged to them, would have to pay the 
amount due on the morfegages executed by defendants 
l^os. 1 to 7, there is no reason why all those questions 
should not have been decided in one suit.

Then the Judge has allowed the plaintiff to redeem 
the plaint lands remaining in possession of defendant 
No. 2 on payment of Rs. 95 within six months.

The plaintiff appeals against that part of the decree 
on the ground that he issued notice under section 29B 
of the Gujarat Talukdars’ Act, and no answer to the 
notice was received within six months allowed by that 
section. The Judge says :—

“  In so far as defendants Nos. 1 to 7 are concerned it is clear that during 
the life time of the father of the plaintiff the estate was in the hands of the 
Talukdari Settlement Officer. He had sent for the original mortgage deed and 
taken a copy of the deed. He became av/are of the claim It was not neeeH- 
sary for defendants Nos. 1 to 7 to have pat in a claim again. Considering 
tliese circmnstances I am of opinion that the section is not applicable to the 
facts of the present case.”

That decision disregards the decision of this Oourt in 
Shankerhhai in which the plaintifl
resisted the right of the Talukdari Settlement OtScei 
to serve him with a notice under sections 202 and 79A 
of the Land Revenue Code on the ground that he was 
a mortgagee, and had represented to the Talukdari 
Settlement Officer that he was a mortgagee before sec 
tion 29B had been added to Bombay Act Y I of 1888, 
but the Court held that the representation by the 
plaintiff that he was a mortgagee was not a notice 
complying with the provisions of section 29B, which 
was not in existence at that time, and that, as he had 

w  (1917) 19 Bom. L. R. 855.
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1922. not answered the notice issued under section 29B of 
the later date, liis claim could not Tbe considered.

W e  may also refer to Purushottam y .  -where-
it was decided that although a decree had been passed 
against a Talnkdar, which was being executed before
section 29B was enacted, still notice of the claim was- 
necessary after the notification under section 29B had 
been issued ; and the only question was whether the; 
two written applications for the execution of the 
decree made after the notification were sufQcient 
notices in writing of the plaintiff’s claim. It must be 
inferred from that judgment that notices were requir
ed after the notification in spite of the fact that a 
decree passed against the Talnkdar was. being exe
cuted.

Therefore, it would appear that, although the plaint
iff had knowledge of the original mortgage deed of' 
1859, those who were desirous of claiming under tha 
deed were bound to give notice *in writing of their 
claim after the notification under section 29B was> 
issued.

With regard to defendant No. 2, no such notice was> 
given by him, and, therefore, the plaintifi was entitled 
to possession of that part of the suit proi^erty which is 
in his possession without payment.

With regard to that portion of the suit property 
which is in possession of defendants Nos. 8 to 10, 
has been argued that they had no knowledge that the' 
property was Talukdari property, and that, therefore  ̂
they could not have been expected to give notice of 
their claim when the notification was issued under sec
tion 29B. But secti on 29B (2) especially provides for such 
a case “ where the managing officer is satisfied that any

W (1 9 0 9 ) 34 Bom. U 2 .
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claimant was unable to comply witli tlie notice pnblisli- 
ed under sub-section (1), lie may allo"?vrliis claim to be 
submitted at any time after tlie date of expiry of tlie 
period fixed therein; but any such claim shall, not
withstanding any law, contract, decree, or award to 
the contrary, cease to carry interest fi’om the date of 
the exx3iry'of such period until submission,” and even 
if the managing officer is not satisfied that the claim
ant was unable to comi l̂y with the notice, and decides 
that his claim has been duly discharged, it would be 
still open for him to claim in a suit to ask for a deci
sion of the Court that he was unable to comiDly with 
the notice, and if the Court is satisfied that the claim
ant had sufficient reason for not being aware that the 
property, against which he had a claim, was Talukdari 
property, then we have no doubt that the Court would 
allow the claim. But in this case defendants Nos, 8 to- 
10 were served with notice so far back as 1912. They 
were bound then to give notice of their claim against 
the property to the plaintiff, and to ask him to give a 
decision under section 29B (2). It is far too late now 
to ask this Court in appeal to hold that they were 
unable to comply with the notice published under 
sub-section (1) in 1905. *

The result must be that the appeal succeeds, and that 
the plaint is entitled to recover the suit proxDerty 
from the defendants in j)ossession with costs through- 
oat.

T a l u e ^ b a b i :  
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1922.

Decree reversed. 
J, a. E.


