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-tlie sliop. Tlierefoie tMs is one of those cases in wMcli 
the fact of tlie plaintiffs’ title comes to liis aid ‘witli 
.greater force as far as the evidence goes with regard to 
the possession of the open sites ; and eliminating all 
the oral evidence on both sides as being unsatis- 
iactory, (and natnrally, considering the position of 
these open sites, and the difficulty of proving active 
user, it would be unsatisfactory), we think the learned 
Assistant Judge was perfectly right in holding that 

ossession went with the title. Therefore, unless the 
defendant could show that he had been in possession 
■adversely to the plaintiff for more than twelve years, the 
plaintiff would be entitled to a decree. The decree of 
the lower appellate Court is varied by eliminating the 
direction as to past mesne j>rofits. In other respects 
the decree is confirmed and the appeal dismissed with 
•costs.

Decree varied ; appeal dismissed.
J. G. B.
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Before Sir Norman Madeod, Kt.  ̂ Qhief Justice  ̂and Mr. Justice Coyajee.

ISHBAPPA GANAP HEGDE ( o e i g i n a l  P l a i n t i f f ) ,  A p i> b l]u a n t  v. 
M a n a g e r  KRISHNA PUTTA SHANKAR HEGDE a n d  o t h e r s : 
( o r i g i n a l  D e f e n d a n t s  Nos. 1 TO 5 ) ,  R e s p o n d e n t s * .

JSindu law— Partition— Sale o f co-parcener^s interest in a particular item o f  
^property— SuitfovpartitionofspecifiG property— Suit not maintahialle-— 
'General suit for partition necessary.

Where a Hindu co-parcener sells his interest in a particular item of property 
ibelonging to "the joint f  a|nily, a suit by the vendee for partition o f the 
sspecific property cannot lie. His remedy will 1)6 to sue for general partition*

JPandu VitJioji y . Govia Mamji^'^, relied on.

^Second Appeal No. 380 of 1920.

W (1918) 43 Bom. 472.
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1 9 22. Second appeal against the decision of Y . M . Ferrers,. 
District Judge of Kanara, confirming the decree passed 
by R. Baindur, Subordinate Judge at Honavar.

Suit for partition.
The plaint Survey No. 147, Pot No. 2 of Salkod 

village belonged to the joint family of defendants Nos. 2 
to 4. By a deed, dated the 5th April 1916, defendants 
Nos. 3 and 4 sold their two-thirds interest in the ■ 
family property to the plaintiif. ^

On the 23rd November 1916, defendant No. 2 execut»; 
ed a sale deed of the suit property in favour of 
defendant No. 1.

In 1918 the plaintiff sued for a partition of the 
s]3eciflc item of the prox>erty jjurchased by him.

The defendant No. 1 contended that by reason of his- 
purchase of plaint strip from defendant No. 2 who was 
the manager of the family, the plaintilE had no interest 
in the property and that a general suit for partition 
of the entire family property was necessary.

The Subordinate Judge dismissed the suit as in his ■ 
opinion a suit for ptirtition without asking for a 
general partition of all the property of the family 
could not lie.

On appeal, the District Judge was of opinion that 
the suit could lie but confirmed the decree on other 
grounds.

The plaintiff appealed to the High Court.
G. P, Murdeshiuar, for the appellant:—The lower" 

Court holds that my suit for partition in this parti
cular is good. It has relied on Iburamsa Eowthan v.: 
Thermenkatasami Naick̂ '̂̂  ; Murarrao v. Sitaram̂ '̂̂  
and Buhharazu v. VenkataratnamS^  ̂ So far the lowerr
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W (1910) 34 Mad. 269. (2) ( ig g g )  23 Bom. 184.

(3) (1391) 15 Mad. 234.



Court is in my favoxir. But it is -wrong wlieii it says 1922. 
tliat my ■vendors were estopped from selling the plaint

, . JL rm 1 4f ISHlUrPAstrip or any interest tlierein to me. iiie rnie oi 
estoppel in India is laid down by section 115 of tlie K rish na . 

Indian Evidence Act. Admittedly tliis case does not 
fall under that section. But the lower Court has reliecl 
upon the authority of the case of Ramsden ^. Dyson̂ '̂
That case has no application to the facts of the j)resent 
case.

Nilkanih Atmaram, for the respondent .— The 
princii)le of estoppel enunciated in section 115 of the 
Indian Evidence Act may not literally apply. Still it 
cannot be said that the authority of the case cited by 
the lower Court has no application.

But I would rely upon the point which has been 
decided against me by the lower Court, viz., as to 
whether the plaintiff’s suit for the partition of a 
specific property can lie without his suing for a 
geneial j)artition. In the present case defend
ants Nos. 8 and 4 sold their two-thirds share in the 
particular property to the plaintiff. Defendant No. 2 
as the manager of the family sold the whole of the- 
property to defendant No. 1. Under the circumstances, 
according to the Bombay authorities, a suit by the 
plaintiff for partition of that specific property cannot 
lie, the reason being that until partition is actually 
effected no co-i)arcener can claim to own a particular 
share in any specific property. He must sue for a 
general partition, and that partition will be so made as 
to adjust the equities of all the parties concerned ; See=
Udaram Sitaram v. Banu Panduji^^ ;̂ Murarrao 

Sltaram^; Shivmurteppa v. Virdppa'̂ '̂̂ ; Pandu 
VithojlY. Goma Eamjî ^̂  ] Hanmandas Bamdayal v* 
Valahhdaŝ '̂̂ .

w (1865) L. E. 1 H. L. 129. (1899) 24 Bom. 128.
(1876) 11 Bom. H. 0. 76. ®  (1918) 43 Bom. 472.,

Py, (1898) 2B Bom. 184. ( ig ig )  43 Bom.' 17» ‘
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W22. Even in Ibummsa Roiothan v. Theruvenkatasami 
NaicliP-'̂  it was lield at j)age 275, where tlie alienation 
bound tlie entire family interest, such a suit for partial 

K r is h n a . partition could not lie. In the present case the 
manager, defendant No. 2, has sold the whole of the 
property, and not merely his interest therein to 
defendant No. 1.

M a c l e o d , 0. J . T h e  plaintiS sued for a  partition 
of the plaint strip of land and separation , of his 2/3rd 
share claiming title under a sale by defendants Nos. 3 
and 4: of their 2/3rd interest to the plaintiff in the suit 
property. Defendants Nos. 3 and 4 were members of a 
Joint family consisting of themselves together with 
defendants Nos. 2 and 5, who were jointly interested 
to the extent of l/3rd. After the sale by defendants 
Nos, 3 and 4 to the plaintiff, the 2nd defendant as 
manager of the family sold the plaint strip to the 

defendant.
In the trial Court the 1st defendant endeavoured to 

prove that there had been a sale to him of the plaint 
strip by defendant No. 2 prior to the date of the sale 
to the plaintiff of 2/3rd of the property by defendants 
Nos. 3 and 4. This issue was found against him.

Then the 1st defendant claimed that defendants 
Nos, 3 and 4 were estopped from selling the plaint strip 
or an interest therein to the plaintiff, and that issue 
was found in the trial Court in the affirmative, and the 
:Buit was dismissed on the ground that the plaintiff’s 
suit for partition for specific property could not lie 
'Without suing for a general partition.

In appeal the learned appellate Judge considered that 
the suit could lie. The 1st defendant claimed to have 
purchased the interest of the whole undivided family :

“ The plaintiff so far agi-eed with him to say that he had purchased all 
that remained of the joint family interest after the plaintiff’s own purchase

(1910) 34 Mad. 269.
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liad taken effect. It was therefore common ground that the joint family had 
been altogetlier ousted. The contest was between two strangers. There was 
vno reason why such strangers could not without instituting a general suit for 
■partition o f the entire family property, maintain an action for the partition 
■of the fraction which was in dispute between them./’

¥ow there may be cases in wMcli one coparcener 
purports to convey Ms interest in a particnlar item of 
family property to a stranger, wliile tlie other coparce- 
,ner (taking the simplest case of two coparceners) sells 
Ms interest in the same property to another stranger. 
In such a case a suit might lie by one stranger against 
the other for partition for that item of the family 
property which had been wholly disposed of by the 
.persons who were entitled to it. But such an action 
-between strangers, in my opinion, should only be 
.allowed in the very .plainest of cases, when it has been 
jDroved that the whole of the family interest in the 
property has been disposed of either by joint action 
‘between the members of the family or by separate 
action against which no dispute has been raised.

In this ease the 1st defendant claims to be entitled 
io the entire strip of land in dispute under his sale 
from the 2nd defendant who appears to have sold as 
manager; and assuming that this plaint strip had, 
'Entirely gone out of the family, still the question might 
^rise whether the 1st defendant was entitled to the 
whole or only to the share of his vendor. That 
■question has never been raised in the suit. According
ly there is no evidence to show that the alienation by 
the 2nd defendant of the whole strip was competent. 
The learned appellate Judge, however, although he 
•considered that the suit would lie, dismissed it on the 
,ground that the 3rd and 4:th defendants were estopped 
by their conduct in disputing the sale effected by the 
:2nd defendant. I do not think the ground on which 
that estoppel was found to be elJective will stand the 
light of analysis.

IfiHBAPPA
V .

KuiSHNi*.

1922.
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1922. But apart from tlirit, it seems to me tliat tlie plaint--
iffi’s suit -was not competent. It is true tliat all the- 
members of the joint family are parties to tlie suit..

Krishna* ]3tit tlie question wliether the suit could be converted 
into a general suit for partition has never been raised, 
and it is much better that the plaintiff, if he wishes to 
proceed further, should file a general partition action, 
rather than confuse the issues by changing the nature 
of the present suit. The dealings by members of a- 
joint family with their undivided shares either in the 
whole of the family property, or in particular items, 
have necessarily led to a considerable amount of con
fusion. It cannot be said that any coparcener has a 
particular share in any item of the family property. 
He has only an undivided share in the whole of it, and 
although it may be taken as settled law now that a- 
coparcener can sell his own interest in the joint family 
property, the relief given to the purchaser by the: 
Courts can only be given by way of a suit for a general 
partition: See Pa?idu VitJwfi y. Goma 
Again in Hmimcmdas Ramdayal v. Valahhdaŝ ŷ 
defendants Noi 1 to 4 became purchasers at a Court; 
sale in execution of the decree against the 5tli defend
ant of two of the properties belonging to the joint- 
family. The plaintiff, a, minor, thereupon, brought a 
suit, against his father (defendant No. 5) and the 
decree-holders as well as the auctioii-purcliasers for a. 
declaration that the plaintiffs half share in the two 
properties did not pass to the auction-purchasers, and. 
for possession of his half share on equitable partition. 
It was held that the son’s interest did not pass to the- 
purchasers at the Court sale ; and it was also held that- 
the auction-purchasers should be allowed to file a suit 
against the plaintiff for a geî eral partition of the 
entire family properties.

930 INDIAN LAW EEPORTS. [VOL. XLYL

W (1918) 43 Bom. 472. (2) (1918) 43 Bom. 17.



KEisiraA.

The result must be that the pMntiff’s suit as purcha- 1922.
ser from defendaiits Nos. 3 and 4 for partition of this '“TISHIIAPPA:̂
particular item of family property cannot lie, and we 
think that the order dismissing the plaintiffs suit 
should be confirmed, expressing our opinion that there 
is nothing to prevent the plaintiff from endeavouring 
to get advantage of his sale from defendants Hoa. 3 and 
4 by filing a suit for a general partition.

COYAJEE, J . :— I agree in holding that the plaintiff in 
this case is not entitled to demand by partition hiŝ  
vendors’ alleged 2/3rd share in this particular item of 
Joint family property. It is clear on the facts that the- 
plaintiff’s vendors are only two out of four coparceners 
owning considerable undivided property. As such 
coparceners they are not entitled to say that they have 
a right to a specific share in any particular portion 
of the joint family estate. And a purchaser of their 
unascertained share cannot insist upon the possession 
of any definite piece of property. The remedy of the 
j)urchaser lies in a suit to have that share and interest 
ascertained by instituting a suit for general partition 
in which the whole of the Joint family property should 
be included, and all necessary parties joined:
Vithoji Y. Goma Mamji In a suit of that nature the 
Court, in making the partition, would endeavour to 
give effect to the alienation, and “ so to marshal the 
family property amongst the co-parceners as to allot 
that portion of the family estate, or so much thereof as 
may be just ” to the : Udaî amt Sitaram
V. Hanu Pandujî '̂̂ ,

Decree confirmed,
J . a .  R .
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