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B e f o r e  Sir Norman Madcod, Kt., Chief Justice, and Mr. Justice Coyajee,

1922. MAHAMADSAHEB v v a la d  IBKAHIMSAHBB ( o r i g i n a l  D e f e n i u n t ) ^ .  

Januoifry 31, A p p e l l a n t  v . TILOKCHAND ABEEKCHaS'D MAIiAVADI a n d  a s~ 
OTHEG (O E IG M A L P lA IN T IF F R ), K B SrO N D E N T S"’ .

Indian LimUation'Act (IX  of 190S), Article 142— Suit to o'ecovcT possessioK” 
o f oj)Qn sites adjacent to ce shop— Title held proved—No satisfactory evidence 
of ptmess/.Dii 071 either side— Presumption that jiosscHsiongoes with title.

In 1893, the plaintiff purdiased at a Court sale, a Khop and tv o  open sites' 
adjacent to it, and was placed in paSHession on the 18th July 1896. Ik- 
1916, tlie plaintiff sued to recover possession o f the open sites alleging that be-, 
had been dispossessed unlawfully by the defendants in 1913. The lower 
ComiB found that the plaintiff’s title to the property was proved, but as to- 
possession it was found that the evidence o f the witnesses on both sides waŝ ' 
unworthy of credence.

Ildd., allowing the plaintiff’s suit, that the initial fact that the plaintifE’g-. 
title was proved came to bis aid, and, in view of the facts found and th& 
position of the open sites with reference to the shop, raised the presumption^ 
that had not been rebutted, that possession went with the title. '

Second appeal agaiiivSt the decision of 13. D, Coox̂ erj. 
Assistant Judge of Sliolaî iir, reversing the deered 
l')assed by Y. G. Sane, Subordinate Judge at Shoiapnr.

Suit to recover possession,.

In 1893 the plaintiff purchased at a Ooiirt sale a shop 
and two open sites adjacent to the shop. He alleged 
that he went into the posseBsion of the Bhoj,) and open 
sites in 1896 and continned in possession till i9Ki 
when he was dispossessed of the open sites bytlie* 
defendant.

The defendant j)leaded that the plaintiff was not the- 
owner of the sites and had never been in possession 
thereof and that the defendant had been in possession 
as owner for a number of years,

 ̂ Second Appeal No, 26 of 1921,
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The Subordinate Judge held that the sites in dispute 
were purchased by the plaintifli at the auction sale in 
1893 but that his possession within twelve years was 
not proved. He, therefore, dismissed the suit.

On appeal, the Assistant Judge held that the j)laint- 
iff’s title by purchase was proved and he was of apinion 
that the evidence on both sides as to possession being 
unsatisfactory, the presumption that possession goes 
with title arose in favour of the plaintiff. He, therefore, 
decreed the suit observing as follows

The lower Court treats the evidence of the witnesses on belialf o f the- 
plaintiff as unreliable. I concur with this opinion but must add that that on 
behalf of the defendants is equally weak and unworthy of credit. ' In order 
to bolster up the case both the parties have produced evidence of the most 
unsatisfactory and unreliable character. For reasons which remain unexplain
ed none of them has produced his rent-notes. I look upon the whole of tha 
oral evidence wath the greatest doubt and suspicion and am not prepared tc» 
believe a single statement of these witnesses, whether it goes in favour o f  
the party citing him or against iiim.

The plaintiff having established his title over the plaint property he catt 
rely upon the presumption that possession goes with the title. There being' 
no satisfactory evidence in rebuttal the presumption must be given effect to* 
(vide the Privy Council Euling in 20 Weekly Beporter, page 25, and the 
ruling in I. L. R. 33 Bom., page 712).

In determining the question of possession due regard must be had to tha 
xiature of the property in dispute. The plaint property is not capable o f the 
same sort of user or enjoyment as a house or a piece of agricultural land is.

Defendant appealed to the High Court.
G-okhale with V. F. for the ap)pel-

lant -.—This is a suit in ejectment. It is for the plaintiff 
to prove title and possession within twelve years prior 
to suit: Rani Hemanta Kumari v. Maharaja Jaga-̂  
dindra Nath Roŷ '̂̂ , The lower appellate Court f  nds 
that the oral evidence on behalf of the plaintifl; is not 
reliable. If so, the defendant who was in possession 
at the date of the suit, should be presumed to have
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IU22. "beeii in x̂ ossession adversely. Tlie result will be that 
tlie title of the j)lainti:ff will cease to be useful, having 
been lost by our adverse possession and it will be 
wrong to presume that the plaintiff was in possession 
prior to the alleged dispossession.

P. B. Sliingne, for respondent No. 1 ;~Plaintiff bases 
Ms title on an auction purchase which has been amply 
proved. He was obstructed when he went to take 
possession and the obstruction was removed by the 
€ourt and the plaintifi: got possesvsion. Defendant had 
notice of this. It is unlikely that the plaintiff would 
allow the possession to be lost. The open site in dis
pute was necessary for the enjoyment of the house, 
which admittedly belongs to the plaintiff and the 
defendant is owner of the remaining open site. Under 
these circD.mstanceH possesvsion must be presumed to 
have been with the plaintiff; vide Ganpati v. Raghu- 
natU^\

Ma.CLEO:d, 0, J .:—The plaintiff filed this suit to 
recover i30ssession of the two open sites described in 
the plaint. He alleged, dispossession by the defendant 
unlawfully about three years prior to the suit. The 
defendant alleged that the plaintiff was not the owner 
of the plaint property; that he had never been in 
possevssion or enjoyment of i t ; that the defendant had 
been in possession for many years as owner; that the 
suit was time-barred ; and that the cause of action did . 
not accrue in 1913. The m.ain issues were: (1) Does the 
plaintiff prove that the plots in suifc were purchased by 
Mm at the auction sale in 1893; and (2) is it proved 
that the plaintiff was in possession within twelve years 
before the suit. The first issue was found by the 
trial Court in the affirmative, the second in the negative. 
The result was that the suit was dism.issed.

®  (1909) 33 Bom. 712.
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In appeal tlie learned Judge was of opinion that the 
evidence of tlie witnesses on both sides was nnworthy 
of credit. But the i>laintiff having established his 
title over the plaint proj)erty he could rely ii]?on the 
presnmption thlit possession goes with the title. There 
being no satisfactory evidence in rebuttal the presump
tion must be given effect to.

This raises a question which has often been discussed 
in these Courts, and eventually it may have to come 
up for decision before a Full Bench. No doubt if the 
suit comes under Article li2 of the First Schedule of the 
Indian Limitation Act time begins to run from the date 
of the dispossession. But if the plaintiff alleges he is 
dispossessed within twelve years of the suit, then the 
question must arise, according to the circumstances of 
each case, how far the plaintiff has correctly fixed the 
date of dispossession, and how far the onus lies on the 
defendant to show that that date was wrong. I may 
refer to Secretary of State for India v. CheliJcani 
Rama and Kuthali Moothavar v. Peri?igati
KimharankiUf/ŷ '̂̂  wliem their Lordships said on the 
question of the in cases where title has
been proved:

“ Standing' a title in ‘A’ , the alleged adverse possession of ‘B’ muat have all 
the qualities of adequacy, continuity and exclusiveness which should qualify 
sucVi adverse possesmon. But the oinis o£ establishing these things is 
upon the adverse possessor.”

We take it that the general principle is as laid down 
by the Privy Council ii\ Rani Hemanta Kumari 
V . Maharaja Jagaclindra Nath that It is for the 
plaintiff in a suit for ejectment to possession
prior to the dispossession which he alleges. At tliQ 
same time, on this question of evidence the initial fact 
of the plaintiff’s title comes to his aid, with greater or

P-) (1916) L. E. 43 I. A. 192. (2) (1921) L. E. 48 I. A. 395 at
p. 404. ,

(1906) 8 Bom. L. B. 400.
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1922. less force according to the circumstances established 
ill evidence. If it is ijroved that the j)laiiitii!: has title- 
and obtained possession under that title, then the 
general presumption of law is that possession goeS' 
with the title.

In Cfanpati v. Baghimath^'^ the plaintiff sned to- 
have it declared that the land described in the plaint 
belonged to him and to recover damages from the 
defendant for wrongfully taking possession of it, and- 
for possession. The learned Chief Justice at p. 717 
after referring to the evidence with regard to posses
sion, which had been fomid to be unsatisfactory, said:

“ Upon that finding as to the present state o f facts and having regard to-- 
the statement o f the defendant’s father to wldch wc have ah'eady referred  ̂
we have to consider whom the poasijsaion o f the vacant land must be presumed* 
to have been with, in the absence of direct evidence, Now it is heJd in 
the case that the title to tins hind was in the phuntill: uitd it is held that the- 
defendant has made no permanent me of it inconsistent with its being tliê  
plaintiff’s land. Tliat being so a case is made out for the application of the' 
presumption stated by their Lordships of the Privy Council in Rimjeet Ram- 
Pmday v. GoburdJmn Ram Pandai/^^, that poBSesHion goes with title. 
No contrary presumption adverse to the plaintifE can, we think, arise from, 
the -wrongful acts of the defendant’  ̂ father in 1880, wliicli were promptly 
repudiated by him wlien he was charged in the Magistrate’s Court.”

Now a reference to the map in this case would show 
that the plaint sites lie adjacent to and appurtenant to- 
the shop which was purchased by the plaintiff together 
•with the >sites and it certainly would not be necessary 
for him to preserve evidence that ever since the date 
of his purchase he was in active possession of these 
open sites. Possession of those sites would naturally go* 
with the possession of the shop, and when the defend
ant asserted his right over the open sites he would 
have to show in the absence of any evidence that thes# 
sites ceased to be appurtenant to the shop, and that he- 
had been in possession adversely against the owner o|

92̂ 1 INDIAN LAW EEPOETS. [YOL. XLVl.

W (1909) 33 Bom. 712. (2) (1873) 20 W. E. 25.
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-tlie sliop. Tlierefoie tMs is one of those cases in wMcli 
the fact of tlie plaintiffs’ title comes to liis aid ‘witli 
.greater force as far as the evidence goes with regard to 
the possession of the open sites ; and eliminating all 
the oral evidence on both sides as being unsatis- 
iactory, (and natnrally, considering the position of 
these open sites, and the difficulty of proving active 
user, it would be unsatisfactory), we think the learned 
Assistant Judge was perfectly right in holding that 

ossession went with the title. Therefore, unless the 
defendant could show that he had been in possession 
■adversely to the plaintiff for more than twelve years, the 
plaintiff would be entitled to a decree. The decree of 
the lower appellate Court is varied by eliminating the 
direction as to past mesne j>rofits. In other respects 
the decree is confirmed and the appeal dismissed with 
•costs.

Decree varied ; appeal dismissed.
J. G. B.
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Before Sir Norman Madeod, Kt.  ̂ Qhief Justice  ̂and Mr. Justice Coyajee.

ISHBAPPA GANAP HEGDE ( o e i g i n a l  P l a i n t i f f ) ,  A p i> b l]u a n t  v. 
M a n a g e r  KRISHNA PUTTA SHANKAR HEGDE a n d  o t h e r s : 
( o r i g i n a l  D e f e n d a n t s  Nos. 1 TO 5 ) ,  R e s p o n d e n t s * .

JSindu law— Partition— Sale o f co-parcener^s interest in a particular item o f  
^property— SuitfovpartitionofspecifiG property— Suit not maintahialle-— 
'General suit for partition necessary.

Where a Hindu co-parcener sells his interest in a particular item of property 
ibelonging to "the joint f  a|nily, a suit by the vendee for partition o f the 
sspecific property cannot lie. His remedy will 1)6 to sue for general partition*

JPandu VitJioji y . Govia Mamji^'^, relied on.

^Second Appeal No. 380 of 1920.

W (1918) 43 Bom. 472.
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