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compel tlie other to give or to accept a different 
and a substituted way. In Hamid Hossein v, 
Gervain w Norman 0. J. observed : “ We think it is 
clear that if any person has a right of way from one place' 
to another over a particular line, if he and his ancestors 
have been accustomed to use that way from a long time 
past, he has a right to go over it and cannot be compel­
led to use a different and substituted way.’’ Similarly, 
in Yaraflal Parhhudas v. Moti Kuher^ ,̂ where the facts 
were not widely different from those in this case, this. 
Court held that: “ If the defendant’s right of way was 
directly from the door in plaintiff’s osri to the defend­
ant’s osri, the plaintiff cannot obstruct that right of way 
and offer him another way through his chowk.” In my 
opinion, therefore, the decision of the lower appel­
late Court is right.

(1) (1871) 15 W. R. 496.

Appeal dismissed.
■ E. R.

W (1893) P. J. 473.

APPELLATE CIVIL.

1922. Before Sir Norman Madeod, Kt., Chief Justice, and Mr. Justice Coyaje&.

January 31. KAGABHATTA TIMMAFBHATTA BOPPANHALLI, u B i n  o f  GANOA- 
MMA k o m  SUBBAYYA ( o e i g i n a l  P l a i n t i f f ) ,  A p p e l l a n t s .  NAGAPPA 
SUBBAYA HAVIK a n d  a n o t h e r  ( o r i g i n a l  D e f e n d a n t s ) ,  E esP O i^ D E N T S *.

Decree— Execution— Court sale— 'Property not subject to mortgage included hy 
niistalce and sold in execution— Remedy o f  the owner to have the sale set 
aside— Indian Limitation Act ( I X .o f  1908), Articles 06y IS.

Tlie plaintiff mortgaged seven out o£ eight of liia properties first; and som& 
time afterwards again mortgaged all the eight properties. la  a suit to redeem 
the second mortgage, the plaintiff recited the first mortgage but by mistake 
described all the eight properties as subject to that uiortgage. In therederap-I 
tioo suita-decree was passed that the plaintiff should pay off the first
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mortgage by annual instalments, and in case of default in pa ment liberty 1S22. ' 
was given to bring the mortgaged property to sale. There was default in "  : “
payment; and the first mortgagee brought all the eight properties to sale at a NAaABHATXA
Court sale. The properties were sold to defendant No. 2 in 193 6- The plaint- Na GAPPA.
iff sued in 1918 to recover from the defendant No. 2 the value of the eighth 
property which was not the subject o f the first mortgage:—

Held, that the suit having been brought to recover from a Oourfc-purchaser 
what he had purchased at the Court sale, it could not lie until the sale was se t: 
aside, unless the sale could be considered a nullity. ■

Held, farther, that the plaintiff having been aware that the Court had sold 
the property which was not contained in the first mortgage, had thirty days 
from the date o f the sale to apply to have the sale set aside.

Held, moreover, that although Article 96 of the Indian Limitation Act 
might apply to the suit as originally framed it could not apply to the suit as it 
ought to have been framed in view of the fact that the Court sale had to be set. 
aside and could not be-considered as a nullity.

Held, also, that the case was governed by Article 12 of the Indian Limi­
tation Act.

Second  appeal from the decision of F. W. Allison^
District Judge of Kanara, reversing tlie decree passed 
by y. R. Gutfcikar, Subordinate Judge at Sirsi.

Suit to recover the value of a liouse.

The house in dispute, along with seven other pro- 
per ties, originally belonged to the plaintiff’s husband 
Ramayya.

In 1913, Ramayya mortgaged the seven other proper­
ties.to one Venkata Bhatta, who transferred his inort-* 
gage rights to the husband of defendant No. 1 in 1903.

In 1897, Ramayya mortgaged all the eight properties, 
to one Tammanna Bhatta.

Ramayya sued to redeem the second mortgage in
1910. In the plaint, the mortgage of 1893 was recited,.’ 
but by mistake it was stated that all the eight proper-, 
ties were subject to that mortgage. In the redemp-, 
tion decree it was provided that Ramayyâ
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1&22. was to pay off tlie amount of the mortgage of 1893 by 
anmial instalments and that on failure in payment the 
mortgagee was at liberty to bring the mortgaged pro- 

N a q a p p a .  perty to sale. There was default in payment. The 
mortgagee brought all the' êight properties to gale. At 
the Court sale which followed, the eight properties were 
.sold to defendant No. 2 in 1916.

In 1918 the plaintiif brought the present suit to 
recover the value of the materials of the honse which 
was not included in the first mortgage.

The trial Court decreed the suit.
On appeal the decree was reversed by the District 

Judge, who held that the Court sale was not a nullity ; 
that the remedy open to the plaintifl: was to take with­
in due time the course prescribed in Order XXI, 
Rule 90 of the Civil Procedure Code, or to bring a suit 
to set aside the sale; and that in either case, it was 
barred by Article 12 of the Indian Limitation Act.

The plaintill' appealed to the High Court.
B. A. Jahagirdar, for the appellant (original plaint- 

l i f ) T h e  Court had no j tirisdiction to sell the property 
as it was not the subject of the mortgage. No doubt 
the jproperty was mentioned in the plaint, but it was by 
mistalce, as found by both the Courts below ; and our 
•cause of action fco set aside the sale arose when the mis­
take became known to us. The sale took place on 17th 
January 1916 and the suit was brought in 1918 which 
was well within three years, the j)eriod i r̂escribed by 
the Indian Limitation Act,, i.e., Article 96, Defend­
ant Ko. 2 may be a purchaser for value, but
we are not concerned with the bona fedes. The sale 
was bad on account of the mistake, the consequence of 
that must attach, so far as the present question goes, as 
much to the case of an auction-purchaser as to the case 

f̂>a decree-holder.
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Nagappa.

The authority cited by tlie lower Court, viz., J /aZto’- 1̂ 22.
jtm Y. Narhari^^\ has no application in v i e o f  the 
Privy Council decision of Khiarajmal v. Daim̂ '̂ \ v.

NWk,ai%t}\Atmaram, for respondent No. 1 (theConrt- 
purchaser), was not called upon.

Macleod, C. J. ;—The plaintiff sued to recover from 
the second defendant the price of the materials of the 
house mentioned in the plaint, and also to recover 
possession of the house site and Hittal &c., appertain- 
ing thereto, the said properties having been purchased 

defendant No. 2 at a Court sale held at the instance 
of defendant No. 1 in Barkhast No. 295 of 1914. The suit 
was decreed in the trial Court, but was dismissed la  
appeal. The facts, as set out by the learned District 
Judge, show that one Eaniayya, the husbaiid of the- 
plaintiff, owned eight j)roperties. He mortgaged saven 
of them to one Yenkata Bhatta, and four years later he 
mortgaged ail the eight properties to one , Tainmamia 
Bhatta. In 1910, the plaintili filed a suit to redeem this, 
latter mortgage, and in her plaint she recited the fact, 
of the former mortgage, but by mistake in describing- 
the property mortgaged to Venkata Bhattei, she included 
the eighth property, which was only subject, to the 
second mortgage. In the redem|)tion suit a deciree was. 
passed that the plaintifi: should pay to Rudrappa, the 
transferee from Yenkata Bhatta, who had been made a 
party, the amount due under the first mortgage and 
costs by annual instalments, with liberty to bring the 
mortgaged property to sale in default. In the decree 
was included the eighth property, which as a matter of 
fact was not mortgaged originally to Yenkata Bhatta.
As the plaintiff did not pay her instalments, the first 
defendant ( her hiisband Rudrappa having died) took 
out execution and brought all the property to sale. At 
the Court sale the second defendant was the purchaser.

Cl) (1900) 25 Bom. 337. (1904) 32 Cal. 296,
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1922, This is not a suit to set aside tliat sale, but a suit to 
recoveT from tlie purchaser what lie had purchased 
at the Court sale, and it is difficult to see how such a 

N a g a p p a .  could lie until the Court sale is set aside, unless it
could he considered as a nullity. Now it was entirely 
the fault oi the plaintiff that she alio wed the decree to 
be passed, because she must have been aware that the- 
eighth property was entered in the decree for redemption 
which she obtained with regard to the first mortgage, 
and she has allowed the Court to sell the eighth property 
in execution of that decree. So that on the question of 
mistake, it is perfectly clear that the plaintiff was alone 
responsible for the eighth property having been sold. • It 
is difficult then to see how she could say that the sale 
was a nullity. If necessary it would have to be held 
that the plaintiff was not even entitled to take such a 
plea.

What is the proper view in such a case, when objec­
tions are raised to a Court sale, was clearly laid down 
in Malharjun y .  JSFarharî ĥ In that case the Court 
issued a notice to the wrong party, and not to the party 
against whom execution was applied for. It was then 
argued that the Court had no Jurisdiction to sell the 
property, but the Privy Oonndil at page 3i7 held that—

“  [ Although the Court made a mistake, ] a Court has jiirisdiction to decide 
w r o n g  as well as right. I f  it decidts wrong, the wronged party can only 
take the courtse prescribed by law for setting matters right ; and if that course 
is not taken the decision, however wrong, cannot be disturbed. The real 
complaint here is that the execution Court construed the Code erroneously. 
Acting in its duly to make the estate of Nagappa available for payment of 
bis debt, it served with notice a person who did not legally represent the 
estate, and on objection decided that he did represent it. Bat to treat such 
an arror as destroying the jurisdiction o f the Court is calculated to introduce 
great confusibn into the administration of the law. Their Lordships agree 
■with the view of the learned Chief Justice that a purchaser cannot possibly 
judge of such matters, even if  he knows the fa c t ; and that if  he is to be held
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bound to inquire into.the accuracy of the Court’s conduct of its own business 1922.
no purchaser at a Court-sale would be safe. Strangers to a suit are ji^titied in — ——■— --
believing that the Court has done that which by the directions of the -Gode it NAGABHATTi

ou glittod o” . Nw w p a .

Then at i;)̂  352 their LordsMps say :
“  The Limitation Act protects hona fide purchasers at judicial sales by pro­

viding a short limit of tims within which suits may be br.ouglit to set them 
v̂side. I f  the protection is to be confined to suits which seek no other relief 

than a declaration that the sale ought to be set aside, and is to vanish directly 
som e other relief conaequetitial on the annulment o f the sale is sought, the 
protection is e'iceedingly small.”

Obviously then the plaintiff being perfectly well 
aware of the facts, being aware that the Court had sold 
the property which was not contained in Venkata 
Bhatta’s mortgage, had thirty days from the date of 
the sale to apply to have the sale set aside.

There is no question of fraud in this case, and there­
fore, Article 95 of the Indian Limitation Act cannot 
possibly apply. It has been argued that the case comes 
under Article 96 on the ground that the plaintiff is seek­
ing for relief on the ground of mistake. But although 
that Article might apply to the jplaintifE’s suit as origin 
nally framed It cannot apply to this suit as it ought to 
have been framed seeing that the Court sale has to be set 
aside, and cannot be considered as a nullity.. There­
fore the case is governed by Article 12 of the E'irst 
Schedule of the Indian. Limitation Act. The appeal, 
therefore, must be dismissed with costs.

Appeal dismissed.,
■ B. E.
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